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. BACKGROUND

A The United States of America ("L:lnited Statéé"), on behalf of the
Administrator of the United States Environmental Protection Agency ("EPA"), the United
States Department of Interior (“‘DOI"), and the National Oceanic and Atmospheric
Administration (‘NOAA"), filed a complaint in this matter pursuant to Sections 106 and
107 of the Comprehensive Environmental Response, Compensation, and Liability Act
("CERCLA"), 42 U.S.C. §§ 9606 and 9607, Sections 3008 and 7003 of the Resource
Conservation and Recovery Act (‘RCRA"), 42 U.S.C. §§ 6928 and 6973, and other
federal statutes.

B. The United States in its complaint seeks, inter alia: (1) reimbursement of
costs incurred and to be incurred by EPA and the Department of Justice for response
actions with regard to the GE-Pittsfield/Housatonic River Site (“Site"), together with
accrued interest; (2) performance of studies and response work by the defendant at the
Site; and (3) damages for injury to, destruction of, or loss of natural resources, and for
costs of assessing natural resource damages together with accrued interest.

C. In accordance with the National Contingency Plan (“NCP"), 40 C.F.R. Part

300 and Section 121(f)(1)(F) of CERCLA, 42 U.S.C. § 9621(f)(1)(F), EPA notified the

‘Commonwealth of Massachusetts (the “State,” the “Commonwealth” or

“Massachusetts")_ of negotiations with the General Electric Company (“Settling

Defendant”), regarding the implementation of the response actions for the Site, and
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EPA has provided the State with an opportunity to participate in such negotiations and
be a party to this Consent Decree.

D.  The State has filed a complaint against the defendant in this Court
alleging that the defendant is liable to the State under Section 107 of CERCLA, 42
U.S.C. § 9607 and M.G.L. c. 21E for, inter alia: (1) reimbursement of costs incur_red and
to be incurred by the State for response actions with regard to the Site, together with
éccr:irued'interest; (2) performance of studies and response work by the defendant at the
Site; and (3) damages for injury to, destruction of, or loss of natural resources, and for
costs of assessing natural resource damages, together with accrued interest. The
State’s action has been consolidated with the action of the United States.

E. The State of Connecticut ("Connecticut’) has filed a complaint against the
defendant in this Court alleging that the defendant is liable to Connecticut under
Section 107 of CERCLA, 42 U.S.C. § 9607, and Conn. Gen. Stat. §§ 22a-6(a)(3), 22a-
Ba, 22a-16, 22a-427, 22a-432 and 22a-451, seeking, inter alia: (1) reimbursement of
costs incurred and to be incurred by Connecticut for response actions with regard to
the Site, together with accrued interest; (2) performance of studies and response work
by the defendant at the Site; and (3) damages for injury to, destruction of, or loss of
natural resources, and for costs of assessing natural resource damages, together with
accrued interest. Connecticut’'s action has been consolidated with the action of the
United States.

F. In accordance with Section 122(j)(1) of CERCLA, 42 U.S.C. § 9622(j)(1).
EPA notified the DOl and NOAA of negotiations with General Electric regarding the
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release of hazardous substances that may have resulted in injury to natural resources
under Federal trusteeship and encouraged the trustee(s) to participate in the
negotiation of this Consent Decree. |

G. The City of Pittsfield, Massachusetts (“City”) and the Pittsfield Economic

Development Authority (“PEDA”") are joined in this proceeding pursuant to Fed. R. Civ.
P. 19

H. Settling Defendant does not admit any liability to the Plaintiffs arising out
of the transactions or occurrences alleged in the complaints, nor does it acknowledge
that the release or threatened release of hazardous substance(s) at or from the Site
constitutes or may present an imminent or substantial éndangerment to the public
health or welfare or the environment.

l. On February 11, 1991, EPA issued to Settling Defendant a permit in
compliance with RCRA, to require corrective action activities related to Settling
Defendant’s Pittsfield, Massachusetts facility pursuant to Sections 3004(u), 3004(v),
3005(c) and 3005(h) of RCRA, 42 U.S.C. §§ 6324(u), 6324(v), 6325(c) and 6325(h).
Settling Defendant as well as Massachusetts, Connecticut and another private party
appealed the terms of that Permit, and, on December 21, 1993, EPA issued a modified
Permit for the facility. The modifiéd Permit became effective on January 3, 1994.

J. On May 22, 1990 and July 2, 1890, the Massachusetts Depart—ment of
-Environmental Protection (“MADEP”) issued to Settling Defendant, and Settling
Defendant consented to, two Administrative Consent Orders (the “ACOs”"). The ACOs
require Settling Defendant to perform response actions pursuant to M.G.L. c.21E atiits
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industrial facility in Pittsfield and related areas including, but not limited-to, the
‘Housatonic River and Silver Lake and their floodplains, Allendale Schoaol, filled former
‘oxbows along the Housatonic River, and Unkamet Brook and its floodptain.

K. Settling Defendant has been performing investigations and response
activities pursuant to the Permit and the ACOs. - _

L Pursuant to Section 105 of CERCLA, 42 U.S.C.l § 9605, EPA proposed
tne Site for placement on the National Priorities List, set forth at 40 C.F.R. Part 300,
Appendix B, by publication in the Federal Register on September 25, 1997. Settling
Defendant submitted comments to EPA in opposition to that proposal. -

M. On May 26, 1998, EPA issued a combined Action and Engineering

Evaluation/Cost Analysis Approval Memorandum regarding the Upper 2 - Mile Reach of
the Housatonic River (“Upper Reach Action Memorandum”). The Upper Reach Action
Memorandum authorizes a removal action for the Upper Y2 Mile Reach-and further
investigation and evaluation of removal action alternatives for the 1 ¥ Mile Reach.
Settling Defendant submitted comments to EPA in opposition to the Upper Reach
Action Memorandum. EPA issued written responses to the comments on the Upper
Reach Action Memorandum. - -
o N. In the Fall of 1997, the Parties re-instituted settiement negotiations to
resolve the United States’, Massachusetis’, and Connecticut’s claims for response
‘actions, response costs and natural resource damages in connection with the GE-
Pittsfield/Housatonic River Site. As a result of those negotiations, the Parties have
reached the settlement embodied in this Consent Decree. -
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0. In addition to this Consent Decree, Settling Defendaht, the City and PEDA
have entered into a Definitive Economic Development Agreement providing, inter alia,
for redevelopment of a portion of the GE Plant Area, in part through the transfer of
portions of the GE Plant Area to PEDA, and economic aid to the City. Pursuant to this
Consent Decree, PEDA is participating in the compensation to the Trustees for Natural
Resource Damages. :

P. On July 12, 1999, EPA issued an Action Memorandum for the Allendale
School Removal Action. In that Action Memorandum, EPA selected a removal action
for the Allendale School. In addition, on August 5, 1999, EPA issued an Action
Memorandum for Removal Actions QOutside the River. In that Action Memorandum,
EPA selected removal actions for the Removal Actions Outside the River.

Q. Based on the information presently available to EPA and the State, EPA
and the State believe that the Work will be properly and promptly conducted by Settling
Defendant if conducted in accordance with the requirements of this Consent Decree
and its appendices. |

R. Solely for the purposes of Section 113(j) of CERCLA, the response
actions selected and the Work to be performed by Settling Defendant shall constitute
response actions taken or ordered by the President.

S. The Parties recognize, and the Court by entering this Consent Decree
finds, that this Consent Decree has been negotiated by the Parties in good faith and
implementation of this Consent Decree will expedite the cleanup of the Site, restore
part of the Site to productive economic use, expedite restoration of natural resources,
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and avoid prolonged and complicated litigation between the Parties, and that this
Consent Decree is fair, reasonable, and in the public interest.
NOW, THEREFORE, it is hereby Ordered, Adjudged, and Decreed:

- . JURISDICTION

1. This Court has jurisdiction over the subject matter of this action pursuant
to 28 U.S.C. §§ 1331 and 1345, 42 U.S.C. §§ 9606, 9607, and 9613(b), 42 U.S.C.
§§ 6928 and 6973, 33 U.S.C. § 1319, and 15 U.S.C. § 2606. This Court has pendent
jurisdiction over the state law claims. This Court also has personal jurisdiction over
Settling Defendant. Solely for the purposes of this Consent Decree and the underlying
complaints, Settling Defendant, the City, and PEDA waive all objections and defenses
that they may have to jurisdiction of the Court or to venue in this District. Settling
Defendant, the City and PEDA shall not challenge the terms of this Consent Decree or
this Court's jurisdiction tq enter and enforce this Consent Decree.

. PARTIES BOUND

2. This Consent Decree applies to and is binding upon the United States, on
béhalf of EPA, DOI, NOAA, the Army Corps of Engineers (“ACOE"), the Department of
Defense (*DOD"), the Agency for Toxic Substahces Disease Registry (‘ATSDR"), and
any other agency which may have authority to administer the statutes cited in
Paragraph 161 (United States’ Covenant), upon Massachusétts, upon Connecticut and
upon the City, PEDA, Settling Defendant and their successors and assigns. Except as
provided in Paragraph 12, any change in ownership or corporate status of Settling
Defendant, the City or PEDA, including, but not limited to, any transfer of assets or real
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or personal property, shall in no way alter Settling Defendant’s, the City's or PEDA’s
responsibilities under this Consent Decree.

3. Settiing Defendant shall provide a copy of this Consent Decree to each
contractor hired to pérform the Work (as defined below) required by this Consent
Decree and to each entity representing Settling Defendant with respect to the Site or
the Work and shall condition all contracts entered into hereunder upon performance of
the Work in conformity with the terms of this Consent Decree. Settling Defendant or its
contractors shall provide written notice of the Consent Decree to all subcontractors
hired to perform any portion of the Work required by this Consent Decree. Settiing
Defendant shall nonetheless be responsible for ensuring that its contractors and
subcontractors perform the Work contemplated herein in accordance with this Consent
Decree. With regard to the activities undertaken pursuant to this Consent Decree, each
contractor and subcontractor shall be deemed to be. in a contractual relationship with
the Setting Defendant within the meaning of Section 107(b)(3) of CERCLA, 42 U.S.C.
§ 9607(b)(3). To the extent that PEDA has assumed obligations under this Consent
Decree, it shall comply with the provisions of this Paragraph.

IV. DEFINITIONS

4 Uniess otherwise expressly provided herein, terms used in this Consent
Decree which are defined in CERCLA, RCRA or in regulations promulgated under
CERCLA or RCRA shall have the meaning assigned to them in CERCLA, RCRA or in

such regulations. Whenever terms listed below are used in this Consent Decree or in



the appendices attached hereto and incdrporated hereunder, the following definitio_r_ws
shall apply:

“1 ¥ Mile Reach” or “Housatonic River - Next 1 2 Mile Reach” shall mean the
section of the East Branch of the Housatonic River and its riverbanks, from Lyman
Street to the confluence with the West Branch of the Housatonic River. This term does
not include the Actual/Potential Lawns and other non-riverbank portions of the
| floodplain propenigs a&jacent to this Reach.

“1 Y2 Mile Reach Removal Action” shall mean the Removal Action for the 1 %2
Mile Reach to be selected by EPA pursuant to Paragraph 21 of this Consent Decree.

“1 ¥2 Mile Reach Removal Action Costs” shaill mean U.S. 1 %2 Mile Reach
Removal Action Costs, and the following costs incurred by Settling Defendant: (1) costs
of obtaining EREs for the 1 2 Mile Reach Removal Action; (2) costs to conduct Post-
Removal Site Control activities related to the 1 V2 Mile Reach Removal Action; (3)
reimbursement of any costs Incurred by the State to obtain EREs for the 1 ¥z Mile
Reach Removal Action; and (4) any other costs incurred by Settiing Defendant
pursuant to any requirement of this Consent Decree for the implementation of the 1 %
Mile Reach Removal Action.

“1 ¥2 Mile Reach Removal Action Memo" shall mean the Action Memorandum to
be issued by EPA pursuant to Paragraph 21 of this Consent Decree selecting the 1 ¥

Mile Reach Removal Action.
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“Action Memorandum for Removal Actions Outside the River” shall mean the
decision document for the Removal Actions Outside the River, attached to this Consent
Decree as Appendix D.

“Actual/Potential Lawns” shall mean all areas of the Housatonic River Floodplain
- Current Residential Properties except the riverbanks and those areas at which the wet
nature or steep slope of the ground surface results in potential exposures that are
inconsistent with residential use. For residential propé:rties between the GE Plant Area
and Woods Pond Dam, these areas are generally delineated on Figures 2-7 through 2-
24 of the SOW. For residential properties downstream of Woods Pond Dam, the
delineation of these areas will be in accordance with this definition and will be proposed
in the Pre-design Investigation Work Plan for the Actual/Potential Lawns within the
Housatonic River Floodplain - Current Residential Properties.

“Agencies” shall mean the U.S. Environmental Protection Agency, Region |, and
the Massachusetts Department of Environmental Protection and any successor
departments or agenc;ies.

“Allendale School Property” or “Allendale School” shall mean the school property
located at 180 Connecticut Avenue in Pittsfield, Massachusetts. The school property is
bounded to the south and southwest by the GE Plant Area, to the north by Connecticut
Avenue, to the northwest by residential properties along Delaware Avenue, énd to the
east by residential properties on Virginia Avenue.

“Appendix IX+3" or “Appendix IX" shall mean, unless otherwise specified in a
given work plan or other document submitted pursuant to this Consent Decree and
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approved by EPA, all compounds listed in Appendix IX of 40 C.F.R. Part 264, plus the
following three additional constituents: benzidene, chioroethylvinyi ether, and 1,2-
diphenylhydrazine. - . _ o

“ARAR” or “Applicable or Relevant and Appropriate Requirement” shall mean
any legally applicable or relevant and appropriate standard, requirement, criteria or
limitation within the meaning of Section 121 of CERCLA, 42 U.S.C. § 9621.

“Building 71 Consolidation Area” shall mean an approximately 5-acre area within
the approximately 57-acre area bounded by New York Avenue on the west, the General
Dynamics parking lot on the east, Tyler Street Extension on the north, and Merrjll Road
on the south, as depicted generally on the map attached to this Consent Decree as
Appendix A-3, which will be used for on-plant consolidation of certain materials from the
Site pursuant to this Consent Decree and the work plans included in Annex 1 to the
SOw.

"CERCLA" shall mean the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980, as amended, 42 U.S.C. §§ 9601 et seq.

“Chapter 21E" shall mean the Massachusetts Oil and Hazardous Material
Release Prevention and Response Act, codified at Massachusetts General Laws
Chapter 21E, as amended.

“Citizens’ Coordinating Council" shall mean the council established with respect
to the Site, as referenced in Section XXXVI of this Consent Decree.

“City” shall mean the City of Pittsfield, Massachusetts.



"Commonwealth" or “State” or “Massachusetts” shall mean the Commonwealth
of Massachusetts.

~ “Conceptual Removal Design/Action Work Plan_'_"or “Conceptual Removal
Design/Removal Action Work Plan” shall mean, for each Removal Action Outside the
River, the conceptual document developed, if any, pursuant to Paragraph 18.c of this
Conseﬁt Decree and approved by EPA, and any amendments thereto.

. “Cor;ditional S_olution" shall meén a respoﬁée action that achieves the
Performance Standards for Conditional Solutions described in Paragraphs 34 and 36 of
this Consent Decree and in Sections 2.2, 2.3, 2.5, and 2.6 of the SOW attached to this
Consent Decree.

“Connecticut” shall mean the State of Connecticut.

“Connecticut Future Costs” shall mean all direct and indirect costs Incgrred or to
be Incurred by Connecticut at or in connection with the Site on or after September 1,
1998.

“Connecticut Past Response Costs” shall mean all costs, inciuding, but not
limited to, direct and indirect costs, that the State of Connecticut paid at or in
connection with the Site through August 31, 1998, plus Interest on all such costs which
has accrued pursuant to 42 U.S.C. § 8607(a) through the lodging of this Consent
Decree.

"Consent Decree" shall mean this document and all appendices attached hereto
(listed in Section XXXV). In the event of conflict between this document and any

appendix, this document shall control.



“Conservation Easement and Restrictions” or “CER” shall mean an instrument
that grants rights and imposes restrictions running with the land in perpetuity, for the
purpose of protecting a specified area in its current undeveloped condition and/or, as

applicable, for the purpose of ensuring non-interference with the integrity of the

Restoration Work to be performed at a specified area pursuant to this Consent Decree,

including, without limitation (i) access for the purpose of monitoring and inspecting the
area subject to the CER to determine compliance with its terms, (ii) restrictions and
obligations concerning the use of the property subject to the CER, and (iii) the right to
enforce the rights of access, restrictions, and obligations set forth in subclauses (i) and
(it) of this definition.

“CTDEP" shall mean the Connecticut Department of Environmental Protection,
and any successor departments or agencies of the State of Connecticut.

“Day" shall mean a calendar day unless expressly stated to be a working day.
"Working day" shall mean a day other than a Saturday, Sunday, or Federal holiday. In
computing any period of time under this Consent Decree, where the last day would fall
on a Saturday, Sunday, or Federal holiday, the period shall run until the close of
business of the next working day.

“Definitive Economic Development Agreement” shall mean the agreement
entered into by PEDA, the City, and Settling Defendant that provides for, inter alia, the

transfer to PEDA and redevelopment of portions of the GE Plant Area and economic

aid to the City.
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“Designated Fill Properties” shall mean the off-site properties identified iﬁ
Appendix T, which are categorized into two categories: Category 1, which shall consist
of Designated Fill Properties as to which EPA completed its Incurrence of all costs
relating to such properties on or before March 31, 1999; and Category 2, which shall
consist of Designated Fill Properties as to which EPA Incurred costs after March 31,

1999,

“DOD" shall mean the United States Department of Defense, including its
departments, offices, agencies, activities and commands.

"DOI Future Costs” shall mean direct and indirect costs that DOI Incurs pursuant
to the provisions of this Consent Decree solely for the purposes of dispute resolution
relating to and/or enforcement of only the following Paragraphs of this Consent Decree:
Paragraphs 114, 115, 118 (excluding 118.b), 118, 120, 121, 122 and 123 DOI Future
Costs shall not include DOI Oversight Costs.

“DOI Oversight Costs” shall mean all costs, including, but not limited to, direct
and indirect costs, that DOI Incurs after March 31, 19989, in reviewing plans, reports and
other items concerning Restoration Work pursuant to this Consent Decree, verifying the
Work, or otherwise overseeing this Consent Decree, including, but not limited to, payroll
costs, contractor costs, travel costs, and laboratory costs. DOI Oversight Costs shall
not include DOI Future Costs.

“DOI Past Assessment Costs” shall mean all costs, including, but not limited to,

direct and indirect assessment costs, that DOI paid at or in connection with the Site



through March 31, 1998, plus Interest on all such costs which has accrued pursuant to
42 U.S.C. § 9607(a) through the lodging of this Consent Decree.

“Engineered Barrier” shall have the meaning ascribed to that term in the
Massachusetts Contingency Plan and as described further in Attachment G to the
SOwW.

“Environmental Restriction and Easement” or “ERE" shall mean an instrument
that grants rights and imposes restrictions and obligations running with the land in
perpetuity, for the purpose c_)f implementing, ensuring non-interference with, and/or
ensuring the integrity and protectiveness of the response actions performed, and to be
performed, pursuant to this Consent Decree, including, without limitation (i) access for
the purpose of monitoring, implementing, or otherwise conducting any response actions
related to this Consent Decree, (ii) restrictions and obligations concerning the use of
land/water, and (iii) the right to enforce the rights of access, restrictions, and obligations
set forth in subclauses (i) and (ii) of this definition.

‘EOEA” shall mean the Executive Office of Environmental Affairs of the
Commonwealth of Massachusetts and any successor departments or agencies of the
State.

"EPA" shall mean the United States Environmenta! Protection Agency and any
successor departments or agencies of the United States.

“Federal Trustees” shall mean DOl and NOAA.

“Flood Storage Compensation” shall mean, for activities which will cause or
contribute incrementally to a loss of flood storage capacity, brovision of a volume of
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flood storage capacity that is equal to the volume of ‘ﬂood storage capacity that would
be displaced by the activities, to the maximum extent practicable. Unless otherwise
provided in this Consent E)_ecree, the SOW, _UPper Ve Mile_Reach Removal Action Work
Plan, or the Rest of River SOW, Flood Storage Compensation shall be provided at the
same elevation and within the same general waterbody stretch as the activities causing
or contributing to the loss of flood storage capacity, but need not be in the specific
locations of those activities.

“Former Oxbow Areas” shall mean: (i) the properties located where oxbows of
the Housatonic River formerly conveyed river flows, where such properties have been
isolated from the channel of the river, and subsequently filled, and found to contain
Waste Materials; and (ii) properties adjacent thereto found to be contaminated with
Waste Materials. The Former Oxbow Areas are generalily depicted on the maps
attached as Appendix A-6, Figures 1 and 2.

“General Electric” or “GE” shall mean the General Electric Company,
headquartered in Fairfield, Connecticut.

“GE Plant Area” shall mean the current or former General Electric facility in
Pittsfield and certain adjacent areas, as described generally on the map attached to this
Consent Decree as Appendix A-2.

“Hilt 78 Consolidation Area” shall mean the approximately 6-acre porfion of the
- approximately 57-acre area between New York Avenue on the west and the General
Dynamics parking lot on the east, and bounded by Tyler Street Extension to the north
and Merrill Road to the south, as depicted generally on the map attached to this
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Consent Decree as Appendix A4, which contains the area that Settling Defendant
historically used for conducted landfilling operations involving Waste Materials, and
which will be used for on-plant consolidation’pursuant to. this Consent Decree.

*Housatonic River Fioodplain-Current Residential Properties” shall mean those
properties currently in residential use which are in or adjacent to the Housatonic River
floodplain downstream of the Lyman Street Bridge. For properties between the Lyman
Street Bridge_and Woods Pond Dam, these properties are included on Figures 2-7
through 2-24 of the SOW, which generally delineate (by shading) the Actual/Potential
Lawns of such properties. Downstream of Woods Pond Dam, these properties will be
identified in the Pre-Design Investigation Work Plan for Housatonic River Floodplain -
Current Residential Properties.

“Housatonic River Floodplain-Non-Residential Properties” shall mean those
properties currently not in residential use which are in or adjacent to the Housatonic
River floodplain between Lyman Street and the confluence of the Ea;t and West
Branches of the Housatonic River, as generally delineated on Figures 2-7 through 2-9
of the SOW.

“Incur’ shall mean to incur and to pay costs.

“Interest” shall mean interest at the rate specified for interest on investments of
the Hazardous Substance Superfund established under Subchapter A of Chapter 98 of

- Title 26 of the U.S. Code, compounded on October 1 of each year, in accordance with

42 U.S.C. § 9607(a).
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“LAT" or “Lead Administrative Trustee” shall mean the representative designated
by the Trustees pursuant to Paragraph 113 of this Consent Decree to serve as the
contact representative of the Trustees in matters under this Consent Decree.

“MADEP" shall mean the Massachusetts Department of Environmental
Protection (including its prior name as the Massachusetts Department of Environmental
Quality Engineering) and any sﬁccessor departments or agencies of the State.

“Massachusetts Contingency Pl;n-" or “MCP” shall mean the regulations
specified at 310 CMR 40.0000.

“Massachusetts Future Response Costs" or “State Future Response Costs” shall
mean all direct and indirect costs that Massachusetts Incurs pursuant to the provisions
of this Consent Decree after its effective date, including but not limited to costs incurred

to enforce the Consent Decree (including dispute resolution except as noted below),
costs Incurred in fulfilling the State’s mandatory statutory obligation pursuant to Section
104(c)(3) of CERCLA in the event of a Work Takeover pursuant to Paragraph 178 of

Athis Consent Decree, costs Incurred pursuant to Paragraphs 91 and/or 92 (Emergency
Response), costs of additional sampling in the areas subject to Removal Actions
Outside the River Incurred pursuant to Paragraph 48.b, costs Incurred to develop plans
or reports or perform modeling or assessments, costs of obtaining EREs in aécordance
with Paragraph 60.h, and costs associated with enforcement and administration of

EREs and CERs. Massachusetts Future Response Costs shall not include
Massachusetts Oversight Costs, Massachusetts Trustee Oversight Costs, or
Massachusetts Trustee Future Response Costs. Massachusetts Future Response
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Costs shall also not include: (i) any costs Incurred in connection with a petition for
review, appeal, or other proceeding in which the State challenges a determination by
EPA to select or waive any ARAR for the Rest of the River Remedial Action or O&M,
regardiess of whether such determination is made prior to or after the selection of such
Remedial Action; or (ii) any costs associated with a legal action challenging EPA’s
alleged failure to enforce any such ARAR. _

“Massachusetts Interim Response Costs” or “State Interim Response Costs”
shall mean all costs, including direct }and indirect costs, (a) paid by the State in
connection with the Site between June 21, 1999 and the effective date of this Consent
Decree, inclusive, or (b) of work performed prior to the effective date of this Consent
Decree but paid by the State after that date. Massachusetts Interim Response Costs
shall not include Massachusetts Oversight Costs, Massachusetts Trustee Oversight .
Costs, or Massachusetts Trustee Future Response Costs.

“Massachusetts Oversight Costs” or “State Oversight Costs” shall mean all costs,
including, but not limited to, direct and indirect costs, that the State Incurs or has
Incurred after June 21, 1999 in reviewing plans, reports and other items pursuant to this
Consent Decree (including review of proposed‘EREs or related documents required to
be submitted pursuant to Section Xll), verifying the Work, or otherwise overseeing this
Consent Decree, including, but not imited to, payroll costs, contractor costs, travel
costs, and laboratory costs. Massachusetts Oversight Costs shall also include costs
Incurred by the State in challenging a determination by EPA, in its selection or revised
selection of the Rest of the River Remedial Action, to waive any ARARSs for such -
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Remedial Action or O&M, if such costs are Incurred prior to an appeal to the EPA
Environmental Appeals Board. However, Massachusetts Oversight Costs shall not
include any costs Incurred in connection with a petition for review, appeal, or other
proceeding in which the State challenges such EPA determination in the EPA
Environmental Appeals Board or the United States Court of Appeals, nor shall
Massachusetts Oversight Costs include any costs associated with a legal challenge,
following EPA’s selection of the Rest of the River Remedial Action (after all appeals and
remands), to a determination by EPA to waive any ARAR for the Rest of the River
Remedial Action or O&M or to EPA’s alleged failure to enforce any such ARAR.
Massachusetts Oversight Costs shall also not include Massachusetts Future Response
Costs, Massachusetts Interim Response Costs, Massachusetts Trustee Oversight
Costs. or Massachusetts Trustee Future Response Costs.

“Massachusetts Past Response Costs” or “State Past Response Costs” shall
mean all costs, including, but rnot limited to, direct and indirect costs, that the
Commonwealth of Massachusetts paid at or in connection with the Site through June
20, 1999

“Massachusetts Trustee Future Response Costs” shall mean direct and indirect
costs that Massachusetts, in its capacity as Trustee for Natural Resources at the Site,
Incurs pursuant to the provisions of this Consent Decree solely for the purposes of
dispute resolution.relating to and/or enforcement of only the following Paragraphs of
this Consent Decree: Paragraphs 114, 115, 118 (excluding 118.b), 119, 120, 121, 122,
and 123. Massachusetts Trustée Future Response Costs shall not include
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Massachusetts Future Response Costs, Massachusetts Oversight Costs,

Massachusetts Trustee Oversight Costs, or Massachusetts Interim Respbnse Costs.
“Massachusetts Trustee Oversight Costs” shall mean all costs, including but not —

limited to, direct and indirect costs, that Massachusetts, in its capacity as Trustee for

Natural Resources at the Site, Incurs in reviewing plans, reports, and other items

pursuant to this Consent Decree and verifying the Work required to be performed under

this Consent Decree, including but not limited to, payroll costs, contraétor costs, travel __
costs, and labor costs. Massachusetts Trustee Oversight Costs shall not include
Massachusetts Future Response Costs, Massachusetts interim Response Costs,
Massachusetts Oversight Costs, or Massachusetts Trustee Future Response Costs.

“Municipal Sewage Siudge” shall mean any solid, semi-solid, or liquid residue
removed during the treatment of municipal wastewater or domestic sewage, and may
include residue removed, all or in part, during the treatment of wastewater from
manufacturing or processing operations, provided that such residue has essentially the
same characteristics as residue removed during the treatment of domestic sewage.

"Municipal Solid Waste" shall mean household waste and solid waste collected
from non-residential sources that is essentially the same as household waste. While
the composition of such wastes may vary considerably, municipal solid waste generally
1S composed of large volumes of non-hazardous substances (e.g., yard Waste, food

waste, glass and aluminum) and can contain small amounts of other wastes as typically

may be accepted in RCRA Subtitle D landfills.
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“National Contingency Plan" br “NCP" shall mean the National Oil and
Hazardous Substances Pollution Contingency Plan promulgated pursuant to Section
105 of CERCLA, 42 U.S.C. § 9605, codified at 40 C.F.R. Part 300, and any
amendments thereto.

“Natural Resources” shall have the meaning provided in Section 101(16) of
CERCLA, 42 U.S.C. § 9601(16).

“Natural Resource Damages” shall mean: (1) damages recoverable under
Section 107 of CERCLA, Section 311 of the Clean Water Act, and/or Sections 1002
and 1006 of the Qil Pollution Act for injury to, destruction of, or loss of any and all
Natural Resources relating to the Site, including the reasonable costs of assessing
such injury, destruction or loss; (2) damages recoverable undef M.G.L. c. 21E § 5(a),
c.128§§5, 7, 11D, c.40 § 39G, c. 91 § 5SA, and/or c. 131, §§ 42 and 90, and/or under
common law for such injury, destruction or loss of natural resources relating to the Site,
including the costs of assessing and evaluating such injury, destruction or loss, incurred
or suffered as a result of a release or threat of release; and/or (3) damages recoverable
under Conn. Gen. Stat. §§ 22a-6, 22a-6a, 22a-14 et seq., 22a-432 and/or 22a-451,
and/or under common law relating to such injury, destruction or loss, including the
reasonable costs and expenses in restoring the natural resources of Connecticut or for
damage to the natural resources of Connecticut and to the public trust there'in.

"NOAA Future Costs” shall mean all direct and indirect costs that NOAA Incurs
pursuant to the provisions of this Cpnsent Decree solely for the purposes of dispute
resolution relating to and/or enforcement of only the following Paragraphs of this
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Consent Decree: Paragraphs 114, 115, 118 (excluding 118.b), and 119-123. NOAA
Future Costs shall not include NOAA Oversight Costs.

“NOAA Oversight Costs” shall mean all costs, including, but not limited to, direct —
and indirect costs, that NOAA Incurs after March 31, 1998, in reviewing plans, reports
and other items concerning Restoration Work pursuant to this Consent Decree,
verifying the Work, or otherwise overseeing this Consent E)ecree, including, but not -
limited to, payroll costs, contractor costs, travel costs, and laboratory costs. NOAA
Oversight Costs shall not include NOAA Future Costs.

“NOAA Past Assessment Costs” shall mean all costs, including, but not limited
to, direct and indirect assessment costs, that NOAA paid at or in connection with the
Site through March 31, 1999, plus interest on all such costs which has accrued
pursuant to 42 U.S.C. § 9607(a) through the lodging of this Consent Decree.

“Non-Settling Defendant Property” shall mean any real property at the Site, orto  _
which access and/or land/water use restrictions are required under this Consent
Decree, which i1s not Settling Defendant Property.

“Natice ERE" shall mean an instrument, which affects a certain parcel(s) of land,
that (i) provides record notice, in accordance with 310 C.M.R. 40.1074(3)
(“Recording/Registering Notices"), of prohibited and permitted uses and activities, and
obligations and conditions for conducting the permitted uses and activities, for the
purpose of ensuring non-interference with, and/or ensuring the integrity and

protectiveness of the response actions performed, and to be performed, pursuant to

this Consent Decree; and (ii) contains the information identified in 310 CM.R.
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40.1074(2) (“Contents of a Notice of Activity and Use Limitation”), as such information
may be modified to be consistent with CERCLA response actions conducted pursuant
to this Consent Decree.

“Operation and Maintenance” or “O&M" shall mean all activities required to
maintain the effectiveness of the Remedial Action for the Rest of the River as required
under an Operation and Maintenance Plan developed for the Rest of the River

. Remedial Action.

"Paragraph" shall mean a portion of this Consent Decree identified by an arabic
numeral or an upper case letter.

"Parties" shall mean the United States, the Commonwealth of Massachusetts,
the State of Connecticut, thé City, PEDA and the Settling Defendant.

“PCBs" shall mean polychlorinated biphenyls.

"PEDA" or "Pittsfield Economic Development Authority” shall mean the authority
established pursuant to Mass. St. 1998, ¢. 194, Section 268 as amended by St 1998,
.C. 486, Section 2.

"Performance Standards" shall mean the cleanup standards, design standards,
and other measures and requirements set forth in Section IX of this Consent Decree
and those identified as Performance Standards in the SOW, the Removal Action Work
Plan for the Upper %2 Mile Reach of Housatonic River (as approved by EPA), the final
modification of thé Reissued RCRA Permit to select the Rest of the River Remedial
Action, or the Rest of the River SOW. For Removal Actions Outside the River, the

Performance Standards for Appendix IX + 3 constituents other than PCBs include both
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the procedures set forth in the SOW for evaluating and setting cleanup standards for
such constituents and the cleanup standards which result from following those
procedures.

"Plaintiffs” shall mean the United States, the Commonwealth of Massachusetts,
and the State of Connecticut.

“Post-Removal Site Control” shall mean the activities performed to monitor and
maintain the effectiveness of each Removal Action under this Consent Decree, as
specified in the SOW, the Upper 2 Mile Reach Removal Action Work Plan, or Work
Plans developed for each Removal Action.

“Pre-design Investigation Report” shall mean, for each Removal Action Outside
the River, except as provided in Paragraph 18.b, the document developed pursuant to
Paragraph 18.b of this Consent Decree and approved by EPA, and any amengments
thereto.

‘Pre-design Investigation Work Plan” shall mean, for each Removal Action
Outside the River, except as provided in Paragraph 18.a, the document developed
pursuant to Paragraph 18.a of this Consent Decree and approved by EPA, and any
amendments thereto. |

"RCRA" shall mean the Solid Waste Disposal Act, as amended, 42 U.S.C.

§§ 6901 et seq. (also known as the Resource Conservation and Recovery Act).

"‘RCRA Pemit” shall mean theAmodified Permit, as described in Paragraph | of

Section |, that became effective January 3, 1994.

26



“Reissued RCRA Permit” shall rﬁean the permit re-issued by EPA to the Settling
Defendant in accordance with fhe provisions of Paragraph 10 of this Consent Decree, a
draft of which is set forth in Appendix G.

“Removal Actions Outside the River” shall mean tﬁe following Removal Actions
required to be performed by Settling Defendant under this Consent Decree and the
SOW:.

(1) Removal Actions at the GE Plant Area:

The GE Plant Area Removal Actions each shall consist of the activities required

to be performed by Settling Defendant under this Consent Decree and the SOW

at or related to the area specified below, as generally depicted on Figures 2-1

through 2-3 of the SOW, excluding activities pertaining to groundwater or to Non-

Aqueous Phase Liquid (“NAPL"), as described in Section 2.7, Attachment H, and

(where applicable) Annex 2 to the SOW:

(a) The 30s Complex Removal Action, which shall consist of the
activities required to be performed by Settiing Defendant at or
related to the 30s Complex;

(b)  The 40s Complex Removal Action, which shall consist of the
activities required to be performed by Settling Defendant at or
related to the 40s Complex;

(c) . The 20s Complex Removal Action, which shall consist of the
activities required to be performed by Settling Defendant at or

related to the 20s Complex;

27



(d)

(e)

(f)

(9)

(h)

The East Street Area 2-South Removal Action, which shall consist
of the activities required to be performed by Settling Defendant at

or related to East Street Area 2-South;

The East Street Area 2-North Removal Action, which shall consist
of the activities required to be performed by Settling Defendant at

or related to East Street Area 2-North,;

The East Street Area 1-North Removal Action, which shall consist
of the ac_:tivities required to be performed by Settling Defendant at

or related to East Street Area 1-North; -

VThe Hill 78 Consolidation Area Removal Action, which shall consist

of the activities required to be performed by Settling Defendant at
or related to the Hill 78 Consolidation Area;

The Building 71 Consolidation Area Removal Action, which shall
consist of the activities required to be performed by Settling
Defendant at or reiated to the Building 71 Consolidation Area;
The Hill 78 Area - Remainder Removal Action, which shall consist
of the activities required to be performed by Settling Defendant at
or related to the Hill 78 Area - Remainder; and

The Unkamet Brook Area Removal Action, which shall consist of
the activities required to be performed by Settling Defendant at or

related to the Unkamet Brook Area.

Removal Actions at the Former Oxbow Areas: -
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The Removal Actions at the Former Oxbow Areas each shall consist of
the activities required to be performed by Setﬂing Defendant under this
Consent Decree and the SOW at or related to the area specified below,
as generally depicted on Figures 2-4 and 2-5 of the SOW, excluding
activities pertaining to groundwater or NAPL as described in Section 2.7,
Attachment H, and Annex 2 (for the Lyman Street Area and Newell Street
Area Il) to the SOW:

(a) The Former Oxbow Areas A and C Removal Action, which shall
consist of the activities required to be performed by Settling
Defendant at or related to Former Oxbow Areas A and C;

(b)  The Lyman Street Area Removal Action, which shall consist of the
activities required to be performed by Settiing Defendant at or
related to the Lyman Street Area;

(c) The Newell Street Area il Removal Action, which shall consist of
the activities required to be performed by Settling Defendant at or
related to Newell Street Area ll;

(d)  The Newell Street Area | Removal Action, which shall consist of the
activities required to be performed by Settling Defendant at or
related to Newell Street Area |; and

(e) The Former Oxbow Areas J and K Removal Action, which shall
consist of the activities required to be performed by Settling

Defendant at or related to Former Oxbow Areas J and K.
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(3)

(4)

()

The Allendale School Removal Action, which shall consist of the activities
required to be performed by Settling Defendant under this Consent
Decree and the SOW at or related to the Aliendale School Property, as
described in the SOW and generally depicted on Figure 2-6 of the SOW,
excluding activities pertaining to groundwater or NAPL, as described in
Section 2.7 and Attachment H to the SOW.
The Silver Lake Area Removal Action, which shall consist of the activities
required ;o be performed by Settling Defendant under this Consent
Decree and the SOW at or related to the Silver Lake Area, as described in
the SOW and generally depicted on Figure 2-25 of the SOW, excluding
activities pertaining to groundwater or subsurface NAPL, as described in
Section 2.7 and Attachment H to the SOW.
Removal Actions within the Housatonic River Floodplain:
The Removal Actions within the Housatonic River Floodplain each shall
consist of the activities required to be performed by Settling Defendant
under this Consent Decree and the SOW at or related to the area
specified below, as generally depicted on Figures 2-7 t_hrough 2-24 of the
SOwW:
(a)  The Removal Action for Actual/Potential Lawns within the
.Housatonic River Floodplain - Current Residential Properties

Adjacent to 1¥2 Mile Reach, which shall consist of the activities

required to be performed by Settling Defendant at or related to the
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Actual/Potential Lawns within the Housatonic River Floodplain -
Current Residential Properties Iocate'd adjacent to the 1%z Mile
Reach;

(b)  The Removal Action for the Housatonic River Floodplain - Non-
Residential Properties, which shall consist of the activities required
to be performed by Settiing Defendant at or related to the
Housatonic River Floodplain - Non-Residential Properties (located
adjacent to the 12 Mile Reach), excluding the riverbanks; and

(c)  The Removal Action for Actual/Potential Lawns within the
Housatonic River Floodplain - Current Residential Properties
Downstream of Confiuence, which shall consist of the activities
required to be performed by Settling Defendant at or related to the
Actual/Potential Lawns within the Housatonic River Fioodplain -
Current Residehtial Properties located downstream of the
confluence of the East and West Branches of the Housatonic River

Groundwater Removal Actions:

The Groundwater Removal Actions each shall consist of the activities
required to be performed by Settiing Defendant under thi; Consent
Decree and the SOW (including Attachment H and, if applicable, Annex 2)
pertaining to groundwater and/or NAPL at or related to the Groundwater
Management Area specified below, as described in Attachment H to the

SOW:



(a)

(b)

(c)

(e)

The Plant Site 1 Groundwater Man»agement Area Removal Action,
which shall consist of the activities required to be performed by'
Settling Defendant at or related to the Plant Site 1 Groundwater
Management Area;

The Former Oxbows J and K Groundwater Management Area
Removal Action, which shall consist of the activities required to be
performed by Settling Defendant at or related to the Former
Oxbows J and K Groundwater Management Area;

The Plant Site 2 Groundwater Management Area Removal Actjon,
which shall consist of the activities required to be performed by
Settling Defendant at or related to the Plant Site 2 Groundwater
Management Area,

The Plant Site 3 Groundwater Management Area Removal Action,
which shall consist of the activities required to be performed by
Settling Defendant at or related to the Plant Site 3 Groundwater
Management Area; and

The Former Oxbows A and C Groundwater Management Area
Removal Action, which shall consist of the activities required to be
performed by Settling Defendant at or related to the Former

Oxbows A and C Groundwater Management Area.

“Removal Design/Action Work Plan” shall mean, for each Removal Action

Outside the River, except as provided in Paragraph 18, the document developed
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pursuant to Paragraph 18.d of this Consent Decree and approved by EPA, and any
amendments thereto.

“Rest of the River” or “Rest of River” shall mean the Housatonic River and its
sediments and floodplain areas downstream of the confluence of the East and West
Branches of the Housatonic River, including backwaters, except for Actuai/Potential
Lawns, to the extent that such areas are areas to which Waste Materials that originated
at the GE Plant Area have migrated and which are being investigated and/or
remediated pursuant to this Consent Decree. Between the confluence of the East and
West Branches of the River and Woods Pond Dam, the Rest of the River generally
includes the Housatonic River and its sediments, as well as its floodplain (except for
Actual/Potential Lawns) extending laterally to the approximate 1 ppm PCB isopleth, as
generally depicted on Figures 2 through 4 of Appendix A-1. Downstream of Woods
Pond Dam, the Rest of the River shall include those areas of the River and its
sediments and floodplain (except for Actual/Potential Lawns) at which Waste Materials
originating at the GE Plant Area have come to be located and which aré being
investigated and/or remediated pursuant to this Consent Decree.

“Rest of River Remedial Action” shall mean those activities, except for Operation
and Maintehance, to be undertaken by Settling Defendant to implement the selected
remedy for the Rest of the River, in accordance with a modification of the Reissued
RCRA Permit as provided in Paragraph 22 of this Consent Decree, the Rest of River
SOW and the finai Remedial Design and Remedial Action Work Plahs and other plans

approved by EPA pursuant to the Rest of River SOW.

I
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“Rest of River SOW' shall mean the Statement of Work to be prepared by
Settling Defendant for performance of the Remedial Action for the Rest of the River, aé
set forth in Paragraph 22.x of this Consent Decree.

“Restoration Work”™ shall mean the work to be performed as part of response
actions to restore, replace, enhance, and/or acquire the equivalent of Natural
Resources, as specified in Section XXI| of this Consent Decree.

“River Response Actions” shall mean the Upper ¥z Mile Reach Removal Action,
the 1 ¥ Mile Reach Removal Action, and the Rest of the River Remedial Action.

"Section" shall mean a portion of this Consent Decree identified by a capital |
Roman numeral.

"Settling Defendant” shall mean the General Electric Company.

“Settling Defendant Property” shall mean any real property at the Site, or to
which access and/or land/water use restrictions are required under this Consent
Decree, which Settling Defendant either (i) owns or (ii) sufficiently controls to grant a
legally binding and valid interest of a nature and kind required pursuant to this Consent
Decree; provided, however, that Settling Defendant Property shall not include any
property in which Settling Defendant holds only a mortgage or other non-fee property
interest that is not also related to Settling Defendant's manufacturing facility in Pittsfield,
Massachusetts. For purposes of this definition, “owned” shall include all such real
property owned as of the date that Settling Defendant signs this Consent Decree or

acquired thereafter.
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“Silver Lake Area” or “Silver Lake” shall mean the 26-acre Massachusetts Great
Pond located on the Site, inc-luding the area bounded by properties with frontage on
East Street to the south, Fourth Street and Fenn Street to the west, and Silver Lake
Boulevard .to the north and east, inc;Iuding the banks of Silver Lake, as depicted
generally on the map attached to this Consent Decree as Appendix A-7.

“Site" or “GE-Pittsfield/Housatonic River Site” shall mean the GE Plant Area,
the Former Oxbow Areas, the Allendale School Property, the Housatonic River
Floodplain - Current Residential Properties, the Housatonic River Floodplain - Non-
Residential Properties, the Silver Lake Area, the Upper %z Mile Reach, the 1 %2 Mile
Reach, the Rest of the River, and other properties or areas to the extent that they are
areas to which Waste Materials that originated at the GE Plant Area have migrated and
which are being investigated or remediated pursuant to this Consent Decree. The Site
shall not include properties on which Waste Materials have come to be located solely
as a result of the placement of fill and which are not being investigated or remediated
pursuant to this Consent Decree (including but not limited to the Designated Fill
Properties and/or the properties addressed by the new State Administrative Consent
Order described in Paragraph 11 (except as provided in the SOW with respect to East
Street Area 1-South)). The Site is depicted generally on the maps attached hereto as
Appendix A-1, Figures 1-5. ’ -

"State," “Massachusetts” or "Commonwealth” shall mean the Commc;nwealth of

Massachusetts.

[F9)
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“Statement of Basis” shall mean the statement of basis for the modification of the
Reissued RCRA Permit for performance of Remedial Design and Remedial Action for
the Rest of the River, pursuant to Paragraph 22 of this Consent Decree and in

accordance with 40 CF.R. § 124.7.

"Statement of Work" or "SOW'" shall mean the statement of work for
implementation of the Removal Actions Outside the River, as set forth in Appendix E to
this Consent Decree (including Attachments and Annexes) and any modifications made
in accordance with this Consent Decree.

“Supervising Contractor(s)" shall mean the principal contractor(s) retained by
Settling Defendant to supervise and direct the implementation of the Work under this

Consent Decree.

“Trustee Secretaries” shall mean the Secretary of the United States Department
.of the Interior, the Secretary of the United States Department of Commerce, the
Secretary of the Executive Office of Environmental Affairs for the Commonwealth of
Massachusetts, and the Commissioner of the Connecticut Department of Environmental
Protection, or their respective designees for purposes of dispute resolution under this
Consent Decree.

“Trustees” or “Trustee Council” shall mean the designated representatives of
each of the Trustee Secretaries (or the designated representatives of the Trustee
Secretaries' respective designees) who shall act collectively to carry out thé Trustees’
responsibilities under this Consent Decree pursuant to a Memorandum of Agreement

referenced in Paragraph 117 of this Consent Decree.
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“"United States" shall mean the United States of America, including all of its

depaﬁments, agencies or instrumentalities.

“Unkamet Brook Area” shall mean the area consi;ti_rwg generally of the eastern
portion of the GE Plant Area including property from Dalton Avenue to the north and
extending along Unkamet Brook and its floodplain to its confluence with the Housatonic
River, as depicted generally on the map attached to this Consent Decree as Appendix
A5 i

“Upper ¥ Mile Reach” shall mean the portion of the Upper 2-Mile Reach of the
East Branch of the Housatonic River, including the riverbanks, from Newell Street to
Lyman Street.

“Upper ¥z Mile Reach Removal Action” shall meian the Removal Action for the
Upper Y2 Mile Reach as described iﬁ Paragraph 20 of this Consent Decree.

“Upper 2-Mile Reach” or “Upper Reach” shall mean the section of the éast
Branch of the Housatonic River, riverbanks, and associated floodplains, from Newell

" Street to the confluence with the West Branch of the Housatonic River.

“U:S. 1 %2 Mile Reach Removal Action Costs” shall mean all costs Incurred by the
United States in the design and implementation of the 1 ¥z Mile Reach Removal Action
following selection of such Removal Action, including, but not limited to, the costs of
Restoration Work associated with the 1 ¥2 Mile Reach Removal Action, as described in
Paragraph 21 of this Consent Decree, costs of obtaining access to property for the

purpose of conducting the 1%z Mile Reach Removal Action pursuant to Paragraph 21.b

of this Consent Decree, and costs of any additional studies, investigation, analytical



work, or community relations activities conducted by the United States as part of the
design and implementation of the 1%z Mile Reach Removal Action.

“U.S. Future Additional Sampling Costs” shall mean the costs Incurred for certain
additional sampling to be performed by or on behalf of EI-DA at areas subject to the
Removal Actions Outside the River as described in the SOW.

“U.S. Future Response Costs” or "Future Respons2 Costs" shall mean all direct
and indirect costs that EPA and DOJ Incur pursuant to the provisions of this Consent
Decree, including but not limited to costs Incurred to enforce the Consent Decree
(including dispute resolution), the costs incurred pursuant to Sections X (Review of
Response Actions), X!lIl (Access and Land/Water Use Restrictions) (including the cost
of attorney time and monies paid to secure access and/or to secure or implement
land/water use restrictions, including the amount of just compensation), XIX
(Emergency Response), and Paragraph 178 (Work Takeover), non-field worl3< costs
incurred for preparing, reviewing, and approving the documents that propose and select
the Rest of River Remedial Action (including responding to public comments thereto),
and costs Incurred to develop plans or reports pursuant to the provisions of this
Consent Decree that do not fall within the categories of costs excluded from U.S.
Future Response Costs by the last sentence of this definition, together with any
accrued Interest. U.S. Future Response Costs shall also include all U.S. Interim
Response Costs and costs Incurred in connection with the Catego& 2 Desi'gnated Fill
Properties after March 31, 1999. U.S. Future Response Costs shall not include U.S.

Oversight Costs, U.S. Future Rest of River Capped Response Costs, U.S. Future
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Additional Sampling Costs, U.S. Rest of River Oversight Costs, U.S. Post

Removal/Groundwater Monitoring Costs, or the U.S. 1% Mile Reach Removal Action

Costs. : — -

"U.S. Future Re_st of River Capped Response Costs" shall mean all 'costs EPA
Incurs after March 31, 1999, including but not limited to direct and indirect costs, in
connection with studying or otherwise invesﬁgating the Rest of River and/or all field
work to support the preparation, development, and selection of the Rest of River
Remedial Action, all prior to the modification of the Reissued RCRA Permit to select the
Rest of River Remedial Action pursuant to Paragraph 22.p of this Consent Decree.

U.S. Future Rest of River Capped Response Costs shall include, but not be limited to,
costs that EPA Ihcu.rs for sampling and analysis in the Rest of River, performance of
human health risk assessment(s), performance of ecological risk assessment(s),
modeling, data management, preparation of reports, peer input, peer review, general
contractor costs (including, for exampie, administrative record development, project
administration, project management, heaith and safety), interagency and
intergovernmental agreement costs (including costs of ATSDR and Army Corps of
Engineers), and costs of maintaining a Field Office,.ihsofar as such costs are Incurred
for the activities described in the first sentence of this definition. U.S. Future Rest of
River Capped Response Costs shall not include U.S. Oversight Costs, U.S. Rest of
River Oversight Costs, U.S. Post-Removal/Groundwater Monitoring Costs, »U.S. Future
Response Costs, ‘U.S. Future Additional Sampling Costs, U.S. Interim Response Costs,

or U.S. 1¥2 Mile Reach Removal Action Costs.



“U.S. Interim Response Costs” or “Interim Response Costs" shall mean all costs,
including direct and iﬁdirect costs, (a) Incurred or paid by EPA and DOJ in connection
with the Site between March 31, 1999, and the effective date of this Consent Decree, or
(b) of work performed pridr to the effective date of this Consent Decree but paid by EPA/
or DOJ after that date. U.S. Interim Response Costs shall not include U.S. Oversight
Costs, U.S. Future Rest of River Capped Response Costs, U.S. Future Additior-xalﬁ
Sampling Costs, or U.S. 1 ¥z Mile Reach Removal Action Costs.

"U.S. Oversight Costs" shall mean all costs, including, but not limited to, direct
and indirect costs, that EPA Incurs after March 31, 1999, and prior to either the date of
the last Certification of Completion issued for the non-groundwater/NAPL -related
Removal Actions Outside the River or the date of the Certification of Completion for the
Upper ¥ Mile Reach Removal Action, whichever is later (or, for costs of activities
described in subclause (d) herein, prior to the date of the modification of the Reissued
RCRA Permit to select the Rest of River Remedial Action pursuant to Paragraph 22 .p),
in conducting the following activities: (a) reviewing plans, studies, reports and other
items related to any Removal Actions Outside the River (including those that do not
relate to groundwater/NAPL and those that relate to groundwater/NAPL) and the Upper
72 Mile Reach Removal Action; (b) verifying the Work for such Removal Actions; (c)
otherwise overseeing Settling Defendant's compliance with this Consent Decree
relating to such Removal Actions; and (d) reviewing proposals, reports, studies and

other deliverables submitted by Settling Defendant under the Reissued RCRA Pemit,

conducting shadow or supplemental studies for the studies to be conducted by Settling
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Defendant under that Permit, and otherwise overseeing Settling Defendant's activities
under théf Permit, all prior to the modification of that Permit to select the Rest of the
River Remedial Action pursuant to Paragraph 22.;5 of thi.s Consent Decree. U.S.
Oversight Costs shall include, but not be Iimited'io, payroll coéts, contractor costs,
travel costs, laboratory costs, community relations costs, technical support costs,
interagency and intergovernmental agreement costs (including ATSDR and U.S. Army
Corps of Engineers costs), costs of maintaining a Field Office, data management costs,
and modeling costs, insofar as such costs are Incurred for the activities described in the
first sentence of this definition. U.S. Oversight Costs shall not include U.S. Rest of
River Oversight Costs, U.S. Post-Removal/Groundwater Monitoring Costs, U.S. Future
Response Costs, U.S. Future Rest of River Capped Response Costs, U.S. Future
Additional Sampling Costs, U.S. Interim Response Costs, or U.S. 1¥2 Mile Reach
Removal Action Costs.

“U.S. Past Response Costs” or "Past Response Costs" shall mean all costs,
including, but not limited to, direct and indirect costs, that EPA and DOJ paid at or in
connection with the Site through March 31, 1998, plus all costs paid at or in connection
with the Designated Fill Properties through March 31, 1999, plus Int_erest on all such
costs which have accrued pursuant to 42 U.S.C. § 9607(a) through the lodging of this
Consent Decree.

"U.S. Post-R‘emoval/Groundwater Monitoring Costs" shall mean all cbsts
Incurred by EPA after either the date of the last Certification of Completion issued for

the non-groundwater/NAPL-related Removal Actions Outside the River or the date of
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the Certification of Completion for the Upper ¥z Mile Reach Removal Action, whichever
is later, in overseeing: (a) Post-Removal Site Control activities for the
~ non-groundwater/NAPL -related Removal Actions Outside the River and the Upper 2
Mile Reach Removal Action: and (b) any remaining activities that are part of the
Removal Actions Outside the River that relate to groundwater/NAPL. U.S.
Post-Removal/Groundwater Monitoring Costs shall include, but not be limited to, payroll
costs, contractor costs, travel costs, laboratory costs, community relations costs,
technical support costs, interagency and intergovermmental agreement costs (including
ATSDR, and U.S. Ammy Corps of Engineers costs), costs of maintaining a Field Office,
data management costs, and modeling costs, insofar as such costs are incurred for the
activities described in the first sentence of this definition. U.S.
Post-Removal/Groundwater Monitoring Costs shall not inciude U.S. Oversight Costs,
U.S. Rest of River Oversight Costs, U.S. Future Response Costs, U.S. Future Rest of
River Capped Response Costs, U.S. Future Additional Sampling Costs, U.S. Interim
Response Costs, or U.S. 1% Mile Reach Removal Action Costs.

"U.S. Rest of River Oversight Costs" shall mean all costs related to the Rest of
River Remedial Action Incurred by EPA after the modification of the Reissued RCRA
Permit to select the Rest of River Remedial Action pursuant to Paragraph 22 p of this
Consent Decree, including but not limited to, direct and indirect costs that EPA Incurs in
~ connection with thé following activities: reviewing plans, studies, reports, énd other
items related to the design, implementation, and Operation and Maintenance of the

Rest of River Remedial Action pursuant to this Consent Decree, verifying the Work,
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sampling and analysis or performing studies for such purposes or otherwise
overseeing the Rest 6f River Remedial Action under this Consent Decree. U.S. Rest of
River Oversight Costs shall include, but not be limited to, payroll costs, contractor costs,
travel costs, laboratory costs, community ;elations costs, technical support costs,
interagency and intergovernmental agreement costs (including costs of ATSDR and
Army Corps of Engineers), costs of maintaining a Field Office, data management costs,
and modeling costs, insofar as such costs are Incarred for the activities described in the
first sentence of this definition. U.S. Rest of River Oversight Costs shall not include
U.S. Oversight Costs, U.S. Future Response Costs, U.S. Future Rest of River Capped
Response Costs, U.S. Post-Removal/Groundwater Monitoring Costs, U.S. Future
Additional Sampling Costs, U.S. Interim Response Costs, or U.S. 1 % Mile Reach
Removal Action Costs.

"Waste Material" shall mean (1) any "hazardous substance" under Section
101(14) of CERCLA, 42 U.SC. § 9601(14); (2) any pollutant or contaminant under
" Section 101(33) of CERCL_A, 42 U.S.C. §9601(33); (3) any "solid waste" under Section
1004(27) of RCRA, 42 U.S.C. § 6903(27): and (4) any "oil and/or hazardous material"
under M.G.L. ¢c. 21E, section 2.

"Work™ shall mean all activities Settling Defendant is required tq perfdrm under

this Consent Decree, except those required by Section XXXI (Retention of Records).

V. GENERAL PROVISIONS

5 Objectives of the Parties. The objectives of the Parties in entering into

this Consent Decree are to protect public health, welfare and the environment at the



Site by the design and implementation of response actions at the Site by the Settling
Defendant and-EPA, to reimburse response costs of the Plaintiffs as providec; herein, to
provide for recovery of damages and the performance of restoration projects for injury
to natural resources, and to resolve the claims of Plaintiffs against Settling [;efendant
as provided in this Consent Decree. In addition to this Consent Decree, Settling
Defendant, the City, and PEDA have entered into a Definitive Economic Development
Agreement which provide;, inter alia, for redevélopment of a portion of the GE Plant
Area and economic aid to the City. The United States and the State reserve the right to
consult with and/or assist the City and PEDA and to move to intervene or participate as
amicus curiae in connection with any dispute or proceeding relating to enforcement or

implementation of the Definitive Economic Development Agreement.

6. Commitments by Settling Defendant. Except as otherwise expressly

provided in this Consent Decree, Setting Defendant shall finance and perform the Work

in accordance with this Consent Decree, the SOW, the Rest of the River SOW, and

Work Plans attached to this Consent Decree, and all work plans and other plans,

standards, specifications, and schedules set forth herein or developed by Settling

Defendant and approved by EPA pursuant to this Consent Decree. Settling Defendant

shall also reimburse Plaintiffs for response costs as provided in this Consent Decree, --
and shall reimburse the United States for costs related to the 1 Y2 Mile Reach Removal
Action as provided in this Consent Decree. Settling Defendant shall ‘also pay Natural

Resource Damages to the Trustees, perform Restoration Work and other natural
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resource protection and restoration actions as specified herein, and reimburse the

Trustees for costs Incurred and to be Incurred, all as provided in this Consent Decree.

7. Commitments by EPA. EPA intends to implement a Removal Action in
the 1% Mile Reach. Performance of such Removal Action shall be in accordance with
the 1 %2 Mile Reach Removal Action Me;morandum. Funding of such Removal Action
shall be in accordance with Paragraphs 103-111 of this Consent Decree.

8. Compliance With Applicable Law And Protectiveness

a. All activities undertaken by Settling Defendant pursuant to this
Consent Decree shall be performed in accordance with the requirements of all
applicable federal and state laws and regulations. Except for the Rest of the River
Remedial Action, for all activities undertaken pursuant to CERCLA in this Consent
Decree, Settling Defendant must also comply with any ARARSs of all federal and state
environmental laws, as described in Attachment B to the SOW and in ARARs tables in
the Removal Action Work Plan for the Upper ¥z Mile Reach (Appendix F hereto),.EPA’s
Action Memorandum for the Allendale School Removal Action (Appendix C hereto), and
a Supplemental Addendum to the Work Plan for On-Plant Consolidation Areas
(included in Annex 1 to the SOW), unless otherwise determined by EPA pursuant to
CERCLA and the NCP. For the Rest of the River Remedial Action, for all activities
undertaken pursuant to CERCLA in this Consent Decree, Settling Defendant must also
comply with any ARARs of federal and state environmental laws set forth in .the
documents selecfing the Rest of the River Remedial Action and/or in the Rest of the

River SOW, unless waivéd by EPA pursuant to CERCLA and the NCP. For purposes
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of this Consent Decree, ARARSs shall not be considered Performance Standards unless,
fc?r the Rest of the Ri;/er, EPA specifically identifies an ARAR as a Performance
Standard. The activities conducted pursuant to this Consent Decree, if approved by
EPA, shall be deemed to be consistent with -the NCP.

b. EPA, MADEP and CTDEP have detérmined that:

()  The Removal Actions, when implemented and compléted in
accordance with this Consent Decree, the SOW, and the Work Plan for the Upper %
Mile Reach Removal Action (including achieving and maintaining Performance
Standards), are protective of human health and the environment with respect to the

areas addressed by those Removal Actions; and

(i)  Except as expressly provided in this Consent Decree, no
further response actions for the areas addressed by such Removal Actions are
necessary to protect human health and the environment.

c. The Consent Decree establishes a process intended to ensure that
the Remedial Action to be selected for the Rest of the River will be protective of human
health and the environment.

d.  Inthe event that EPA, or MADEP or CTDEP (as applicable),
determineé that a Removal Action or Remedial Action is no longer protective of human
health or the environment, the Consent Decree provides a procedure by which EPA or

MADEP or CTDEP (as applicable) can seek additional relief.
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9. Pemits
a.  As provided in Section 121(e) of CERCLA and Section 300.400(e) of

tre NCP, no pemit shall be required for any portion of the Work conducted entirely on-

site (i.e., within the areal extent of contamination or in very close proximity to the

contamination and necessary for implementation of the Work). Any measures
performed pursuant to Paragraphs 118 and 123 (Restoration Work and Other Natural
Resource Protection and Restoration Actions) shall be considered on-site for purposes
of this provision. Where any portion of the Work that is not on-site requires a federal,
state or local govermmental permit or approval, Settling Defendant shall submit timely
and complete applications and take all other actions necessary to obtain all such
permits or approvals.

b. Settling Defendant may seek relief under the provisions of Section
XXl (Force Majeure) of this Consent Decree for any delay in the performance of the
Work resulting from a failure to obtain, or a delay in obtaining, any permit required for
the Work.

C. This Consent Decree is not, and shall not be construed to be, a
permit issued pursuant to any federal or state statute or regulation, or local law.

10. Reissuance of RCRA Permit.

a Settiing Defendant and the United States agree that, in connection
with the settiement embodied in this Consent Decree, GE’'s RCRA Permit will be
revoked and reissued pursuant to 40 C.F.R. §§ 124.5 and 270.41, upon the effective

date of this Consent Decree. Settling Defendant and EPA have jointly proposed for
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public comment, pursuant to 40 C F.R. § 124.10, a draft Reissued RCRA Permit in the
form attached hereto as Appendix G. Following thé close of the publiciégrﬁmeht period
on the draft Reissued RCRA Permit, and prior to any United States motion for entry of
this Consent Decree, EPA shall issue a final permit decision on the Reissued RCRA
Permit in accordance with 40 C.F.R. § 124.15, to be effective in accordance with
Paragraph 10.d.

b. In the event that EPA's final permit decision on the Reissued
RCRA Permit does not materially modify the draft Reissued RCRA Permit attached as _
Appendix G, Settling Defendant shall not seek review of, or otherwise contest, that final
permit decision, and shall comply with requirements of the Reissued RCRA Permit and
this Consent Decree. _ : -

c. To the extent that Settiing Defendant believes the final Reissued
RCRA Permit to be a material modification of the draft Reissued RCRA Permit attached
as Appendix G, Settiing Defendant, may, within 15 days of its receipt of the final
Reissued RCRA Permit, file a motion with the Court for dispute resolution pursuant to
Paragraph 136.c and d (record review) of this Consent Decree, regarding the final
Reissued RCRA Permit. Settling Defendant’s dispute shall be limited to whether the
final Reissued RCRA Permit materially modifies Appendix G. The United States, the
State and Connecticut may file an opposition to Settling Defendant’s motion within thirty
days after receipt of such motion. The Parties hereby stipulate that after Iédging and
prior to entry of this Consent Decr.ee, such dispute shall proceed under this Paragraph

as a contractual matter. If, at the conclusion of dispute resolution, the final Reissued
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RCRA Permit is held not to materially modify the draft Reissued RCRA Permit set forth
at Appendix G, Settling Defendant shall not oppose entry of the ansem Decree, shall
not seek review of the Reissued RCRA Permit, and shall comply with the requirements
of the Reissued RCRA Permit and this Consent Decree. [f, at the conclusion of dispute
resolution, the final Reissued RCRA Pemmit is heid to materially modify the draft
Reissued Permit set forth at Appendix G, the United Statec, the State, Connecticut and
the Settling Defendant may agree to go forward with the Consent Decree, and the
United States may thereafter move for entry and Settling Defendant shall not contest
and shall comply with the requirements of the Reissued RCRA Permit and this Consent
Decree. If, at the conclusion of dispute resolution, the final Reissued RCRA Permit is
held to materially modify the draft Reissued Permit set forth at Appendix G, and the
United States, the State, Connecticut and the Settling Defendant do not agree to go
forward with the Consent Decree, either the United States or Settling Defend;nt shall
withdraw from the Consent Decree.

d. In accordance with 40 C.F.R. § 124.15(b)(1), the effective date of
the Reissued RCRA Permit shall be the date of entry of this Consent Decree; provided,
however, that if, after dispute resolution, the final Reissued RCRA Permit is found to
materially modify Appendix G and the United States, the State, Connecticut and the
Settliing Defendant do not agree to go forward with this Consent Decree, then EPA may
finalize the permit after either the United States or Settling Defendant withdréws from
the Consent Decree. In that event, .Settling Defendant may appeal the final Reissued

RCRA Permit in accordance with 40 C.F.R. § 124.19 and Section 7006(b) of RCRA, in

49



which case Settling Defendant’'s compliance with such Permit shall be governed by
applicable laws and regulations relating to RCRA permits isﬁsued by EPA. If Settling
Defendant does not appeal such Reissued RCRA Permit, Settling Defendant shall
comply with all conditions of the Reissued RCRA Permit. If this Consent Decree is
entered, upon the effective date of the Consent Decree, Settling Defendant shall
comply with the provisions of the Reissued RCRA Permit and the requirements of
Paragraph 22 (Rest of River) of this Consent Decree. If, after the effective date of this
Consent Decree, a person other than Settling Defendant appeals the final Reissued
RCRA Permit pursuant to 40 C.F.R. § 124.19, Settling Defendant shall comply with the
requirements of the Reissued RCRA Permit, as well as the requirements of Paragraph
22 (Rest of River) of this Consent Decree, during the period of such appeal. In the
event that a person other than Settling Defendant appeals the Reissued RCRA Pemit,
but Settling Defendant does not, Settling Defendant shall support the issuanée of the
Reissued RCRA Permit in such appeal.

11.  Revision of State Administrative Consent Orders. Settling Defendant and

the State agree that in connection with the settiement embodied in this Consent
Decree, the Administrative Consent Orders executed by Settling Defendant and
MADEP on May 22, 1990, and July 2, 1990, will be terminated and superseded by a
new Administrative Consent Order. Within fifteen (15) days of entry of this Consent
Decree, Settling Defendant and MADEP will execute the Administrétive Consent Order
attached hereto as Appendix H. The properties addressed by the new Administrative

Consent Order shall not be considered part of the Site, as Site is defined in Paragraph
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4 of this Consent Decree (except as provided in the SOW with respect to East Street

Area 1-South).

12. .Conveyance of Property and Notice to Successors-in-Title -

a. Convevance of Property from Settling Defendant to Grantee Other

than PEDA.

Q) In addition ;o the requirem‘ents of Paragraph 54 j of ihis

Consent Decree, at least 30 days prior to the conveyance from Settling Defendant to a
grantee other than PEDA, of any interest in property owned by Settling Defendant
located within the Site including, but not limited to, fee interests, leasehold interests,
and mortgage interests, Settling Defendant shall give the grantee written notice of

(A) this Consent Décree, (B) any instrument by which an interest in real property has
been previously conveyed that confers a right of access to the property to be conveyed,
including Environmental Restrictions and Easements ("ERESs”) and/or Conservation
Easements and Restrictions (“CERSs”) pursuant to Section Xl (Access and Land/Water
Use Restrictions), and (C) any instrument by which an interest in real property has been
conveyed that confers a right to enforce restrictions on the use of such property (EREs
and/or CERSs) pursuant to Section Xill (Access and Land/Water Use Restrictions);
provided, however, that this requirement shall not apply to any montgage or other non-
fee property interest held by Settling Defendant that is not also related to Settling
Defendant's manufacturing facility in Pittsfield, Massachusetts. At least 30 days prior to
such conveyance, Settiing Defendant shall also give written notice to EPA and the

State of the proposed conveyance, including the name and address of the grantee, and
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the date on which notice of the Consent Decree, CERs and/or EREs was given to the

grantee.

(i)  In the event of any such conveyance, Settling Defendant'’s B
obligations under this Consent Decree, including, but not limited to, its obligation to
provide or secure access and land/water use restrictions, as well as to abide by such
land/water use restrictions pursuant to Section Xlil (Access and Land/Water Use
Restrictions) of this Consent Decree, shall continue to be met by Settling Defendant. in
no event shall the conveyance release or otherwise affect the liability of Settling
Defendant to comply with all provisions of this Consent Decree, absent the prior written
consent of the Agencies. If the United States and the State approve, the grantee may

perform some or all of the Work under this Consent Decree.

b. Conveyance of Property from Settling Defendant io PEDA ~

(1) Consent/Notice:

(A)  The Parties acknowledge that Settling Defendant has
agreed to transfer a fee interest in portions of the GE Plant Area to PEDA pursuant to
the Definitive Economic Development Agreement. The Parties hereby consent to
transfer of such properties, identified in Appendix | hereto, providéd that the
requirements of this Paragraph are met.

(B) For all property transfers specified in Paragraph 12.b(i)(A)
above, and to the extent that Settling Defendant agrees to transfer to PEDA any fee
property interest in additional portions of the GE Plant Area other than those specified

in Paragraph 12.b(i)(A) above, the following shall apply:
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(1) At least 30 days prior to such conveyance, Settling
Defendant and PEDA shall give wEtten notice to EPA and the State of the
proposed conveyance.

(2) Unless otherwise agreed to by Seftling Defendant,
PEDA, EPA and MADEP, Settling Defehdant shall not convey such property to
PEDA unless and until Settling Defendant has caused an ERE to be placed on
such property pursuant to Section Xl of this Consent Decree, ;nd unless énd
until Settling Defendant has received, pursuant to Section XVII| of this Consent
Decree, a Certification of Completion for the Removal Action at the GE Plant
Area applicable to such property (excluding the Groundwater Removal Actions).

(3) Settling Defendant shall not convey to PEDA the Hill 78
Consolidation Area, the Building 71 Consolidation Area, the potential
consolidation area that may be constructed at the comer of New York Avenue
and Merrill Road (unless such area is not used for any on-plant consolidation) or
the interior landfill at the Unkamet Brook Area.

(1) in the event of any fee conveyance from Settling Defendant
to PEDA as specified in this Paragraph, Settling Defendant’s obligatjons under this
Consent Decree shall continue to be met by Settiing Defendant, with the following
- exceptions (which exceptions shall apply unless and until the property reverts or is

_conveyed back to Settling Defendant):



(A)  The obligations to provide or secure access and land/water
use restrictions, as well as to abide by such land/water use restrictions, pursuant to
Section Xl of this Consent Decree, shall be met by PEDA, not Settling Defendant; an;! !

(B) The Post-Removal Site Control obligations with respect to .
such property (other than with respect to Removal Actions relating to groundwater
and/or NAPL) shall bg met by PEDA, not Settling Defendant, uniess EPA, after a
reasonable opportunity for review and comment by the State, determines to its
satisfaction that PEDA has ceased to exist or otherwise will not or cannot perform such —
obligations. If EPA so determines, EPA will notify Settling Defendant, and Settling
Defendant will meet such Post-Removal Site Control obligations, unless and until EPA,
after a reasonable opportunity for review and comment by the State, determines to its —
satisfaction that PEDA will resume performance of such responsibilities in a satisfactory
manner.

(i) Nothing in this Consent Decree shall preclude Settling
" Defendant and PEDA from agreeing that PEDA will assume obligations of Settiing
Defendant in addition to those specified in Paragraph 12.b(ii), above, with respect to
property conveyed to PEDA. However, except as specifically provided in this
Paragraph, in no event shall such agreement or the conveyance release or otherwise

affect the liability of Settling Defendant for compliance under this Consent Decree,

absent the prior written consent of the Agencies.
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c. Convevance of Property from PEDA to Another Party.

()  To the extent that PEDA agrees to transfer to any other

- --party any interest in preperty transferred previously to PEDA by Settling Defendant
within the Site including, but not limited to, fee interests, leasehold interests, and
mortgage interests, PEDA shall give the grantee written notice of (A) this Consent
Decree, (B) ahy instrument by which an interest in real property has been previously
conveyed that confers a right of access to the property to be conveyed, including EREs
and/or CERs, pursuant to Section X|ll (Access and Land/Water Use Restrictions), and
(C) any instrument by which an interest in real property has been conveyed that confers
a right to enforce restrictions on the use of such property (EREs and/or CERs) pursuant
to Section XIII. At least 30 days prior to such conveyance, PEDA shall also give written
notice to EPA, the State and Settling Defendant of the probosed conveyance, including
the name and address of the grantee, and the date on which notice of the Consent
Decree, CERs and/or EREs was given to the grantee.

(i) In the event of such conveyance from PEDA as specified in
this Paragraph, Settling Defendant's obligations under this Consent Decree shall
continue to be met by Settling Defendant, with the following exceptions (which
exceptions shall apply uniess and until the property reverts to or is conveyed back to
Settling Defendant):

(A) The obligations to ensure that access an.d land/water use

restrictions are provided and secured, as well as to ensure that such land/water
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restrictions are abided by, pursuant to Section Xll of this Consent Decree,y shall be met
by PEDA, not Settling Defendaﬁt; and_ |

' ‘(B) - Regarding Post-Removal Site Control obligations with -
respect to such property (other than with respect to Removal Actions relating to
groundwater and/or NAPL), PEDA, not Settling Defendant, shall ensure that such
obligations are met, uniess EPA, after a reasonable opportunity for review and
comment by the State, determines to its satisfaction that PEDA has ceased to exist or
otherwise will not or cannot perform such obligations. If EPA so determines, EPA will
notify Settling Defendant, and Settling Defendant will meet such Post-Removal Site -
Control obligations, unless and until EPA, after a reasonable opportunity for review and
comment by the State, determines to its satisfaction that PEDA will resume
performance of such responsibilities in a2 satisfactory manner.

(ii)  Except as specifically provided in this Paragraph, in no
event shall the conveyahce release or otherwise affect the liability of Settling Defendant
to comply with all provisions of this Consent Decree, absent the prior written consent of
the Agencies. If the United States and the State approve, the grantee may perform

some or ail of the Work under this Consent Decree.

13. Management of Response Action Activities

a. The Parties agree to implement a fully collaborative, -coliegial and
cooperative approach to management of the response actions at the Site.
b. The Parties agree to form three Management Groups to oversee

the response actions at the Site. These Management Groups are to meet regularly,
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review progress, and anticipate and minimize problems with the response actions. The
Management Groups will includg the following:

Q)] A Project Management Group consisting of EPA’s Remedial
Project Manager, MADEP's Special Projects Section Chief of the Western Regional
Office, and GE's Project Coordinator designated pursuant to Section XVI to work on
" day-to-day project management issues.

(i) A Senior Management Group consisting of EPA’s Director of
the Office of Site Remediation and Restoration, MADEP's Director or Deputy Director of
its Western Regional Office, and GE's Manager of Pittsfield Remediation Programs 6r |
its Manager and Counsel for Remediation Programs, Corporate Environmental
Programs, or their respective designees to consult and confer on issues that could not
be resolved at the Project Management Group level.

(iiy  An Executive Board consisting of the EPA Regional
Administrator, MADEP Commissioner, and GE Vice President for Corpqrate
Environmental Programs to meet periodically to review overall progress of the cleanup.

c. Each of the Management Groups will include, as the United States,
and the State deem appropriate, a representative of the Trustees. Each of the
Management Groups will include, as the United States, the State and Settling
Defendant deem appropriate, a representative of the City of Pittsfield and/or PEDA.

VI. PERFORMANCE OF RESPONSE ACTIONS BY SETTLING DEFENDANT

14.  Settling Defendant shall perform the following response actions pursuant

to this Consent Decree, the SOW, the Rest of the River SOW, the Removal Action
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Work Plan for Upper ¥ Mile Reach, and Work Plans developed and/or implemented
pursuant to this Consent Decree: .

a. Settling Defendant shall perform the Removal Actions Outside the
River in accorda_r)ce with this Consent Decree and the SOW attached hereto.

b. Settling Defendant shall perform the Upper ¥% Mile Reach Removal N
Action in accordance with this Consent Decree and the Removal Action Work Plan for
Upper ¥z Mile Reach (Appendix F hereto) as approved by EPA.

C. Settling Defendant shall, with respect to the 1 2 Mile Reach
Removal Action, pay its share of the 1%z Mile Reach Removal Action Costs in
accordance with Section XX of this Consent Decree (Reimbursement of Costs) and
perform other activities as specified in this Consent Decree.

d. Subject to and in accordance with Paragraph 22 (Rest of River) of
this Consent Decree, Settling Defendant shall complete the RCRA Facility Investigation
Report, shall propose Interim Media Protection Goals, and shall perform the Corrective
Measures Study for the Rest of the River in accordance with the Reissued RCRA
Permit, and shall perform the Rest of River Remedial Action and O&M In éccordance
with the modification of that Reissued RCRA Permit to select the Rest of the River
Remedial Action and in accordance with the Rest of River SOW.

15. In addition to Settling Defendant’s other obligations in tﬁis Consent
Decree, including the specific obligations regarding the performance of response

actions and Restoration Work and other natural resource protection and restoration

actions pursuant to Sections VIl (Removal Actions Outside the River), VIl (River -
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Response Actions), and XXI (Natural Resource Damages) and its obligation to achieve
and maintain Performance Standards as set fortp in Section IX of this Consent Decree
and in the SOW, Settling Defendant shall comply with th¢ following requirements with
respect to each Removal or Remedial Action required under this Consent Decree:

a. Materials that are excavated or otherwise removed from their
current iocation at the Site and demolition debris from building demolition may be
permanently consolidated at the GE Plant Area using a combination of the Hill 78
Consolidation Area, the Building 71 Consolidation Area, and another potential
Consolidation Area at the corner of New York Avenue and Merrill Road, as designated
in the SOW as permanent consolidation areas (collectively referred to herein as "on-
plant consolidation areas”), ih accordance with the following:

(i) Al materials to be consolidated at the Hill 78 Consolidation
Area shall contain less than 50 ppm PCBs, as determined by appropriate composite
sampling techniques or other techniques approved by EPA, and shall not constitute
hazardous waste under RCRA.

(i) Settling Defendant shall not place in the on-plant consolidation
areas any asbestos-containing materials required by applicable law to be removed from
buildings or structures prior to demolition, free liquids, “free product,” intact drums and
capacitors, or other equipment that contains liquid PCBs within its internal components.
If such materials are encountered, Settling Defendant will instead dispose oif these
materials appropriately off-site. For purposes of this Paragraph, “free product” is

defined as materials containing PCBs or other Waste Material that by visual inspection
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flow at room temperature or from which liquid passes when a 100 mg or 100 m| sample
is placed on a mesh number 60 ptus or minus 5 percent paint filter and allowed to drain
at room temperature for S minutes.

(i) The specific design and implemeptation requirements of the
on-plant consolidation areas, including, but not limited to, engineering limitations and
consolidation area configuration (e.g., horizontal extent and maximum elevation), shall
comply with Section 2.1.4 and Annex 1 of the SOW attached to this Consent Decree.

b. In addition to using the on-plant consolidation areas for
consolidation of building demolition debris, Settling Defendant may use the existing
foundations of certain buildings, as described in the SOW, for placement of debris from
building demolition activities conducted pursuant to the Definitive Economic
Development Agreement and at Buildings 12, 12X, and 12Y. Such building foundations
shall not be considered “on-plant consolidation areas” for purposes of this Consent
Decree. However, if Settling Defendant uses such building foundations for the

" placement of building demolition debris, it shall comply with the requirements of Section
2.1.5 of the SOW for placement of such material in building foundations and for the
covering of those foundations after use. Building demolition conducted pursuant to the
Definitive Economic Development Agreement and at Buildings 12, 12){, and 12Y is not
part of the GE Plant Area Removal Actions; however, the placement of demolition
debris in the foundations shall be part of the GE Plant Area Removal Actioﬁs for the
areas where such foundations are located (but will be excluded from the spatial

averaging for such areas, as provided in Section 2.1.5 of the SOW).
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C. To the extent Settling Defendant performs the Work in accordance
-with this Consent Decree, the SOW, the Upper %% Mile Reach Removal Action Work
" Plan, and other required work plans, RCRA land disposal restrictions shall not apply to
on-plant consolidation (including placement of materials in the on-piant consolidation
areas and placement of building demolition debris in building foundations), because the
areas covered by those documents have been designatec by EPA as an Area of
Contamination pursuant to EPA'’s “Area of Contamination Policy.” For the Building 71
and New York Avenue/Merrill Road Consolidation Areas, Settling Defendant shall:
suitably prepare, cap, monitor and maintain the area in accordance with Section 2.1.4,
Attachments G, H and J, and Annex 1 of the SOW, provided, however, that except as
otherwise provided therein, the additional liner and leachate collection requirements of
40 CF.R. §761.75 and 40 C.F.R. § 253.301(c) and comparable requirements of
Massachusetts regulations shall not apply to the consolidation areas. For thé Hill 78
Consolidation Area, as well as the other on-plant consolidation areas, Settling
Defendant shall comply with the requirements of Paragraph 25.b (Performance
Standards) of this Consent Decree.

16. Performance of Removal Actions Prior to Effective Date of Consent

Decree.

a Obligations to be Performed. In order to expedite response

actions at the Site, Settling Defendant has agreed to commence and perform the
following work as a contractual obligation effective upon lodging of this Consent

Decree: (1) all design and implementation of the Allendale School Removal Action, in
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accordance with Sections VI, Vil and IX of this Consent Decree and the SOW and

Annex 3 to the SOW (Work Plan for Allendale School Removal Action); (2) all design -

'and implementation of the Upper % Mile Reach Bembval Action, in accordance with
Paragraph 20 and Sections VI, Viii and IX of this Cor_'nsent Decree and the Upper %
Mile Reach Removal Action Work Plan; (3) the design, implementation, and operation
of the Hill 78 and Building 71 Consolidation Areas for the consolidation of materials
excavated as part of the Aliendale Schoo! and Upper ¥z Mile Reach Removal Actions, in
accordance with the applicable provisions of Sections VI, VIl and IX of this Consent
Decree, the SOW, and Annex 1 to the SOW (Work Plans for On-Plant Consolidation
Areas); and (4) submittal of Pre-design Investigation Work Plans for the 30s Complex
Removal Action, the 40s Complex Removal Action, the 20s Complex Removal Action,
and the Newell Street Area | Removal Action, as well as the Field Sampling
Plan/Quality Assurance Project Plan portions of the Project Operations Plan, m
accordance with the schedule set forth in Attachment A to the SOW, and submittal of
the Baseline Monitoring Program Proposal for the Plant Site 1 Groundwater
Management Area in accordance with the schedule set forth in Attachment H to the
SOW, and (5) continuation of source control investigation, design, and implementation
activities for East Street Area 2-South, the Lyman Street Area, and Newell Street Area
Il in accordance with the work plans and schedules approved by EPA as included in
Annex 2 to the SOW, provided, however, that if the Court denies entry of this Consent
Decree before corﬁpletion of all work provided for in this Paragraph, or if the United

States, the State or Connecticut withdraws from this Consent Decree pursuant to
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Section XXXVIH (Lodging and Opportunity for Public Comment) of this Consent Decree,
or if either the United States or Settling Defendant withdraws from this Consent Decree
pursuant to Paragraph 10.c, then Settling Defendant may suspend performance as of
the dat-e of denial of entry by the Court or of writt;n notice by the United States, the
State or Connecticut (or Settling Defendant pursuant to Paragraph 10.c) that it has
_withdrawn from the Decree and Settling Defendant shall have no further obliga{ions
under this Paragraph 16. In the event that Settling Defendant suspends performance,
the Parties reserve all of their rights except as specifically provided in this Paragraph
16.
in addition, the Parties agree that Settling Defendant may, upon lodging of this
Consent Decree, cbmmence use of certain existing building foundations for.
consolidation of building demolition debris, as described in Paragraph 15.b of this
Consent Decree, in accordance with and subject to the requirements of Paragraph 15.b
and Section 2.1.5 of the SOW.

b. Covenants by United States. In consideration of the actions that

will be performed and the payments that will be made by the Settling Defendant as a
contractual matter p.rior to the effective date of the Cénsent Decree, and except as
specifically provided in this Paragraph, the United States, on behalf of EPA, NOAA,
DOI, DOD, ACOE, ATSDR and any other agency of the United States which may have
authority to administer the statutes cite< in this subparagraph, as a contract}ual
obligation effective upon lodging of this Consent Decree, covenantsvnot to sue or to

take administrative action against Settling Defendant pursuant to Section 106 or 107(a)
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of CERCLA, Section 7003 of RCRA, Section 7 of the Toxic Substances Control Act
(“TSCA"), and/or Section 504 of the Clean Water-Act forreleases or threatened
releases of Waste Material to or at the Allendale School Property and/or the Upper V2
Mile Reach, where such Waste Material originated at the GE Plant Area, and/or for tr;e
on-plant consolidation activities that are the subject of this Paragraph. The United
States, on behalf of the above-mentioned agencies, further covenants not to sue or to
take administrative action against Settling Defendant pursuant to Sections 1002, 1005,
1006, 1009 and 1015 of the Oil Pollution Act, Section 113(f) of CERCLA, Sections
3004(u) and (v) and 3008 of RCRA, Section 17 of TSCA, Sections 309, 311 and 404 of
the Clean Water Act, and/or Section 10 of the Rivers and Harbors Act for releases or
threatened releases of Waste Material (regardiess of the manner in which such Waste
Material may be listed, defined or characterized under these statutes) to or at the
Aliendale Schoo! Property and/or the Upper 2 Mile Reach, where such Waste Material
originated at the GE Plant Area, and/or for the on-plant consolidation activities that are
the subject of this Paragraph; provided, however, that the United States' covenant with
respect to such statutory provisions does not apply to any action or claim other than an
action or claim to compel Settling Defendant to implement, comply with, or fund
response actions, corrective actions or measures, or other similar judicial or
administrative response-type injunctive relief, or for recovery, reimbursement,
contribution or equitable share of response costs or, with respect to the Upper ¥z Mile
Reach, Natural Resource Damages, and specifically does not apply to any action or

claim for civil penalties under these statutory provisions. Except with respect to future
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liability, these covenants not to sue shall take effect upon lodging of this Consent
Decree. With respect to future liability, the covenant not to sue shall be effective as to
each Removal Action upon EPA's Certification of Completion for that individual
Removal Action. These covenants not to sue are conditioned upon the satisfactory'
performance by Settling Defendant of its obligations under this Paragraph. These
covenants not to sue extend'only to the Settling Defendant and do not extend to any
other person. Upon the effective date of this Consent Decree, the provisions of Section
XXV of this Consent Decree shall apply in lieu of the covenants in this Paragraph 16.b.
However, if the Court denies entry of this Consent Decree or the United States, the
State or Connecticut withdraws from this Consent Decree pursuant to Section XXXVIl|
of this Consent Decree (Lodging and Opportunity for Public Comment), or the United
States or Settling Defendant withdraws from this Consent Decree pursuant to
Paragraph 10.c, and Settling Defendant suspends work pursuant to Paragraph 16 a,
then the scope of the covenant not to sue in this Paragraph 16.b shall be limited to the
work that has been completed as of the date that Settling Defendant suspends the
work.

C. Covenants by Massachusetts.

(i) In consideration of the actions that will be performed and the payments
that will be made by the Settling Defendant as a contractual matter prior to the effective
date of the Conserﬁ Decree, and except as specifically provided in this Parégraph, the
State, as a contractual obligation effective upon lodging of this Consent Decree,

covenants not to sue or to take administrative action against Settliing Defendant
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pursuant to the statutes and common law theories listed in Paragraph 16.c(ii), whether
on its own behalf or as parens patriae, for releases or threatened releases of Waste
Material (regardless of the manner in which such Waste Material may be listed, defined
or characterized under these statutes or common law theories), where such Waste
Material originated at the GE Plant Area, to or at the Allendale Schoo! Property and/or
the Upper ¥z Mile Reach and/or for the on-plant consolidation activities that are the
subjeth of this Paragraph; provided, however, that the State's covenant is limited to
claims or actions: (A) to compel Settling Defendant to implement, comply with, or fund
response éctions, corrective actions or measures, or other similar judicial or
administrative response-type injunctive relief, (B) for recovery, reimbursement,
contribution, or equitable share of response costs or, with respect to the Upper 2 Mile
Reach, Natural Resource Damages; and (C) for recovery, reimbursement, contribution,
or equitable share of property damage. The covenants in this Paragraph 16.c
specifically do not apply to any action or claim for civil penalties under these statutory
- provisions.

(1) The statutes and common law theories subject to the covenants in
Paragraph 16.c(i), and to the limitations set forth therein, are thé following: Sections
107, 113, 121(e)(2), 121(f), and 310 of CERCLA, Sections 1002, 1005' 1006, 1008 and
1008 of the Oil Pollution Act, Section 7002 of RCRA; Section 20 of TSCA; Section 505
of the Clean Water Act; Sections 3A, 4, 4A, 5,9, and 10 of MG.L. c. 21E and Section
11 of M.G L. c. 21E for violation or enforcement of such Sections 3A, 4, 4A, 5, 9, and

10; Section 4 of M.G.L. c. 21H; Sections 5, 7, and 11D of M.G.L. c. 12; Sections 42, 44,
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46, and 53 of M.G.L. c. 21; Sections 9 and 10 of M.G.L. c. 21C: Sections 142A; 142B.
160, 1608, anvd 162 of M.G.L. c. 111; Section 169 of M.G.L. c. 111 for violation of '
Section 167; Sections 40, 40A, 42, and 90 of M.G.L. c. 131; Section 7TAof MG.L. c.
214; Section 39G of M.G.L. c. 40; Sections 59 and 59A of M.G.L. c. 91; Sections 4, 9,
and 11 of M.G.L. c. 93A for a violation of Section 2; and Section 6 of M.G.L. c. 131A
(including the impl'ementing regulations of the statutes listed in this subparagraph
16(c)(ii)) and nuisance, trespass, negligence, strict liability, or restitution.

(iii) Except with respect to future liability, these covenants not to sue shall
take effect upon lodging of this Consent Decree. With respect to future liability, the
covenant not to sue shall be effective as to éach Removal Action upon EPA’s
Certification of Completion for that individual Removal Action. These covenants not to
sue are conditioned upon the satisfactory performance by Settling Defendant of its
obligations under this Paragraph. These covenants not to sue extend only to the
Settling Defendant and do not extehd to any other person. Upon the effective date of
this Consent Decree, the provisions of Section XXVI of this Consent Decree shall apply
In lieu of the covenants in this Paragraph 16.c. However, if the Court denies entry of
this Consent Decree or the United States, the State or Connecticut withdraws from this
Consent Decree pursuant to Section XXXVIII of this Consent Decree (Lodging and
Opportunity for Public Comment), or the United States or Settling Defendant withdraws
from this Consent Decree pursuant to Paragraph 10.c, and Settling befendant

suspends work pursuant to Paragraph 16.a, then the scope of the covenant not to sue
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in this Paragraph 16.c shall be limited to the work that has been completed as of the
date that Settling Defendant suspends the work.

d. Covenants by Connecticut.

(i) In consideration of the actions that will be performed and the
payments that will be made by the Settling Defendant as a contractual matter prior to -
the effective date of the Consent Decree, and except as specifically provided in this
Paragraph, Connecticut, as a contractual obligation effective upon lodging of this
Consent Decree, covenants not to sue or take administrative action against Settling
Defendant pursuant to Sections 107, 121(e)(2), or 113 of CERCLA, Sections 310 and
106 of CERCLA, Sections 7002 and 7003 of RCRA, Sections 20 and 7 of TSCA,
Sections 1002, 1005, 1006, 1008 and 1009 of the Oil Pollution Act, or Sections 505 and
504 of the Clean Water Act for releases or threatened releases of substances subject to
these statutes, where such substances originated at the GE Plant Area, to or at the
Allendale School Property, the Upper ¥z Mile Reach, and/or the Hill 78 and Building 71
Consolidation Areas, and for the Removal Actions and on-plant consolidation activities —
that are the subjéct of this Paragraph; and not to sue or take administrative action
against Settling Defendant pursuant to the Connecticut statutory provisions set forth
herein with respect to releases, spills or discharges of or pollution from, or threatened
releases, spills or discharges of or poliution from, the chemical liquids, hazardous
wastes, oil or petroleum, waste oil or solid, liquid or gaseous products subject to such
statutes, where sﬁch substances originated at the GE Plant Area, to or at the Allendale

School Property, the Upper ¥z Mile Reach, and/or the Hill 78 and Building 71
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Consolidation Areas, and for the Removal Actions and on-plant consolidation activities
that are the subject of this Paragraph. The Connecticut statutory provisions subject to
Connecticut's covenant are Sections 5, 6, 6a, 7, 427, 432, 435, 451 and 452 of Title
22a of the Connecticut General Statutes, and, to the extent Connecticut participates in
the New England Interstate Water Poliution Control Commission, these covenants
include Section 309, Article XII of the Connecticut General Statutes. For purpoées of
this subparagraph (d)(i), the phrase “substances subject to these statutes” includes
wastes, hazardous constituents, refuse, materials, chemical substances or mixtures,
PCBs, pollutants, oil, hazardous substances, and pollution sources.

(i) In consideration of the actions that will be performed and the
payments that will be made by the Settling Defendant as a contractual matter prior to
the effective date of this Consent Decree, and except as specifically provided in sub-
paragraph (e) and subject to the limitations set forth herein, Connecticut, as a
contractual obligation effective upon lodging of this Consent Decree, covenants not to
sue Settling Defendant pursuant to Sections 7002 and 3004(u) or (v) of RCRA,
Sections 7002 and 3008 of RCRA, Sections 20 and 17 of TSCA, Sections 505 and 309
of the Clean Water Act, or Sections 505 and 311 of the Ciean Water Act; and further
covenants hot to sue Settling Defendant for nuisance, negligence, negligence per se,
strict liability for ultrahazardous activity, restitution, reckless misconduct, trespass, or
under the public trust doctrine theory, with respect to poliution, chemical liquids,
hazardous wastes, oil or petroleum, waste oil or solid, liquid or gaseous products,

where such pollution, chemical liquids, hazardous wastes, oil or petroleum, waste oil or
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solid, liquid or gaseous products originated at the GE Plant Area, to or at the Aliendale
School Property, the Upper Y2 Mile Reach, and/or the Hill 78 and Building 71
Consolidation Areas, and for the Removal Actions and on-plant consolidation activities
that are the subject of this Paragraph; and further covenants not to sue or take
administrative action against Settling Defendant, pursuant to the statutory provisions
set forth herein, witﬁ respect to the poliution, chemical liquids, hazardous wastes, oil or
petroleum, waste oil or solid, liquid or gaseous products subject to the statutes set forth
herein, where such pollution, chemical liquids, hazardous wastes, oil or petroleum,
waste oil or solid, liquid or gaseous products originated at the GE Plant Area, to or at
the Allendale School Property, the Upper % Mile Reach, and/or the Hill 78 and Building
71 Consolidation Areas, and for the Removal Actions and on-plant consolidation
activities that are the subject of this Paragraph. The Connecticut statutory provisions
subject to Connecticut's covenant are Sections 6b, 6e, 14 et seq. (Environmental
Protection Act), 123, 131, 133c-g, 225, 226, 226a, 226b, 416, 430, 438, 449(c) and
463-469 of Title 22a of the Connecticut General Statutes. Connecticut's covenant set
forth in this subparagraph (d)(ii), with respect to the aforementioned common law and
statutory provisions, does not apply to any action other than: (A) an action to compel
Settiing Defendant to implement response actions, corrective actions or measures, or
for other similar judicial or administrative injunctive relief; or (B) an action for recovery of
response costs, damages, civil penalties or Natural Resource Damages.

(i) For purposes of subparagraphs (i) and (ii) of this Paragraph 16 .d,

the phrase “pollution, chemical liquids, hazardous wastes, oil or petroleum, waste 0il or
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solid, liquid or gaseous products” shall be as defined in Chapters 445 or 446k of the
Connecticut General Statutes. |

1 (iv) - Except with respect to future liability, these covenants not to sue
shall take effect upon lodging of this Consent Decree. With respect to future liability,
the covenant not to sue shall be effective as to each Removal Action upon EPA’s
Certification of Completion for that individual Remova! Action. These covenants not to
sue are conditioned upon the satisfactofy performance by Settling Defendant of its
obligations under this Paragraph. These covenants not to sue extend only to the
Settling Defendant and do not extend to any other person. Upon the effective date of
this Consent Decree, the provisions of Section XXVI of this Consent Decree shall apply
in lieu of the covenants in this subparagraph 16.d. However, if the Court denies entry
of this Consent Decree or the United States, the State or Connecticut withdraws from
this Consent Decree pursuant to Section XXXVIII of this Consent Decree, or the United
States or Settling Defendant withdraws from this Consent Decree pursuant to
Paragraph 10.c, and Settling Defendant suspends work pursuant to Paragraph 16 a,
then the scope of the covenant not to sue in this Paragraph 16.d shall be Iimited to the
work that has been completed as of the date that Settling Defendant suspends the

work.

e. Pre- and Post-Certification Reservation. The covenants set forth in

subparagraphs b, ¢ and d above are subject to the provisions of Paragraphs 162, 163,
167, 168, 171 and 172 (United States, State and Connecticut Pre- and Post-

Certification Reservations) and Paragraph 42 of this Consent Decree.
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f. General Reservation of Rights. The covenants not to sue set forth

above do not pertain to any matters other than those expressly Specified in
subparagraphs 16.b, 16.#, and 16.d above_. Th; United States, Connecticut and the
State reserve, and this Paragraph is without prejudice to, all rights against Settiing
Defendant with respect to all other matters, including but not limited to, the following:

{n ciaims based on a failure by Settling Defendant to meet a
requirement of this Paragraph; —

(i) liability arising from the past, present, or future disposal,
release, or threat of release of Waste Materials outside of the Site;

(i)  liability for future disposal of Waste Material at the Site, other —
than as provided in the Work to be performed under this Paragraph, or otherwise
ordered by EPA,

(v}  criminal liability,

(v) hability for violations of federal or state law which occur
| during or after implementation of any Work under this Paragraph;

(vi) if the Court denies entry of this Consent Decree or the
United States, the State or Connecticut withdraws from this Consent Decree pursuant
to Section XXXVIII of this Consent Decree or the United States or Settling Defendant
withdraws from this Consent Decree pursuant to Paragraph 10.c, liability for additional
response actions that EPA determines are necessary to address releases or threatened
releases of NAPL or Waste Materials in groundwater from areas outside the Upper %

Mile Reach or the Allendale School Property to or at the Upper ¥ Mile Reach or the
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Allendale School Property, except as addressed by the source control activities
performed by Sehtiling Defendant pursuant to clause (5) of Paragraph 16.a; and
(vii)  “hability for Natural Resource Damages except relating to the

Upper 2 Mile Reach.

g. Work Takeover. In the event EPA determines that Settling

Defendant has ceased implementation of the Allendale School Removal Action (and
associated on-plant consolidation activities) and/or the Upper 2 Mile Reach Removal
Action (and associated on-plant consolidation activities), as required by Paragraph
16.3, is seriously or repeatedly deficient or late in its performance of such response
actions under Paragraph 16.a, or is implementing such response actions under
Paragraph 16.a in a manner which may cause an endangerment to human health or the
environment, EPA may assume the performance of the Removal Action in qug_astion
(including associated on-plant consolidation activities). Settling Defendant may invoke
the procedures set forth in Section XXIV (Dispute Resolution), Paragraph 136, to
dispute EPA's determination that takeover of such response actiops is warranted under
this Paragraph. Costs Incurred by the United States in performing such response
actions pursuant to this Paragraph shall be con'sidered U.S. Future Response Costs
that Settling Defendant shall pay in accordance with Section XX (Reimbursement of
Costs).

h. Covenants by Settling Defendant.

(1) As a contractual matter, as of the lodging of this Consent Decree,
Settling Defendant covenants not to sue and agrees not to assert any claims or causes
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of action against the United States, on behalf of EPA, DOI, NOAA, DOD, ACOE,
ATSDR, and any other agency of the United-States which rﬁay have authority to -
administer the statutesr cited in'subparagraph 16.b, or against Connecticut and the

State (including any department, agency or instrumentality of Connecticut or the State),
with respect to the Removal Actions and on-plant consolidation activities that are the
subject of this Paragraph or for releases or threatened releases 6f Waste Material
(regardiess of the manner in wﬁich such Waste Material may be listed, defined or
characterized under these statutes) to or at the Allendale School Property and the
Upper ¥ Mile Reach, where such Waste Material originated at the GE Plant Area,
including, but not limited to:

(A)  any direct or indirect claim for reimbursement from the
Hazardous Substance Superfund (established pursuant to the Internal Rever_]ue Code,
26 U.S.C. § 8507) through CERCLA Sections 106(b)(2), 107, 111, 112, 113 or any
other provision of law;

(B) any direct or indirect claim for recovery, reimbursement,
contnibution or equitable share of response costs, Natural Resource Damages, or
property damage pursuant to M.G.L. c. 21E;

(C) any claims under Sections 107 or 113 of CERCLA, Section
7002 of RCRA, Section 504 of the Clean Water Act, and/or Sections 1002, 1005, 1008,
1009 or 1015 of the Oil Pollution Act,

(D) any claims arising out of the Removal Actions and on-plant
consolidation activities that are the subject of this Paragraph, including claims based on
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the United States’, the State's and Connecticut’s selection of oversight or approval of
plans for such Removal Actions ér;d on-p;?c;c;f;solidétion aﬁtivities;

(E) any_claim under the Fifth Amendment to the United States
Constitution or under the Massachusetts Constitution for “takings”; and

' (F) any claim under the Tucker Act, 28 U.S.C. § 1491, or at

common law, arising out of or relating- to such Removal Actions and on-plant
consolidation activities ;)r access to, or land use restrictions on, the areas subject to
such Removal Actions and on-plant consolidation activities.

(i) The covenant not to sue set forth in this Paragraph 16.h extends only
to the extent that Settling Defendant performs the Removal Actions and on-plant
consolidation activities that are the subject of this Paragraph 16 and only to the extent
that the covenants by the United States, Massachusetts, énd Connecticut set forth in
Paragraphs 16.b, 16.c, and 16.d apply. Upon the effective date of this Consent Decree,
the provisions of Section XXVIl of this Consent Decree shall apply in lieu of the
covenants in this Paragraph 16.h. However, if the Court denies entry of this Consent
Decree or the United States, the State or Connecticut withdraws from this Consent
Decree pursuant to Section XXXVIiI of this Consent Decree or the United States or
Settling Defendant withdraws from this Consent Decree pursuant to Paragraph 10.c,
-and Settling Defendant suspends work pursuant to Paragraph 16.a, then the scope of
the covenant not to sue in this Paragraph 16.h shall be limited to the work that has
been completed as of the date that Settiing Defendant suspends the work, and Settling
Defendant reserves the right to assert any and all claims or‘causes of action against the
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United States, the State, and/or Connecticut with respect to any matters whatsoever

other than that completed work.

(i) Nothing in this Paragraph shall be construéd to preE:ILxde Settling
Defendant from pursuing dispute resolution under Section XXIV of this Consent
Decree, defending against a claim by the United States or the State in accordance with
Paragraph 16.m of this Consent Decree, challenging a settiement under Paragraph 125
of this Consent Decree, applying to the Court for relief under Paragraph 211 of this
Decree, submitting comments to any government agency, submitting and pursuing
claims regarding requests for information relating to the Removal Actions and on-plant
consolidation activities that are the subject of this Paragraph under 5 U.S.C. § 552
(Freedom of Information Act) or M.G.L. c. 66 (Public Records Act) or Connecticut
General Statutes, Title 1, Chapter 14, Sections 1-200 et seq. (Connecticut Freedom of
Information Act), or challenging rules, regulations or permits issued by any government
agency; provided, however, that any challenge to issuance of the Reissued RCRA
Permit shall be in accordance with Paragraph 10 of this Consent Decree.

I Retention of Response Authority. Subject to the other provisions

of this Consent Decree, the United States, Connecticut and the State retain all authority
and reserve all rights to take any and all response actions authorized by law.

J- Contribution Protection. The Parties agree that the Settling

Defendant is entitled, as of the date of lodging of this Consent Decree, to protection
from contribution actions or claims to the extent provided by CERCLA Section 113(f)(2),
42 U.S.C. § 9613(f)(2), for matters addressed in this Paragraph. “Matters addressed in
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this Paragraph” shall mean all Work to be performed by Settiing Defendant pursuant to
this Paragraph and all Restoration Work-activities to be complete‘dﬁ.«r'suant tothis
Paragraph. The Parties do not intend for this provision to affect in any way the rights of
persons with actual or potential claims against Settiing Defendant with respect to any
portion of the Site for causes of action other than those described in this subparagraph
16.).

k. Other Requirements. The Parties agree, as a contractual matter,

that the other provisions of this Consent Decree, including but not limited to Paragraph
177 (Issuance of Administrative Orders), shall apply to the activities to be performed by
Settling Defendant pursuant to this Paragraph 16 until the effective date of this Consent
Decree, but only with respect to and insofar as relevant to such activities; hrovided,
however, that the following provisions shall not apply to such activities: Sections X
(Review of Response Actions), Xili (Access and Land/Water Use Restrictions) (except
as applicable to the Upper ¥z Mile Reach), XVII (Assurance of Ability To Complete
Work), XXI (Natural Resource Damages) (except Paragraph 118.a); XXV (Stipulated
Penalties); XXVI (Covenants Not to Sue by Plaintiffs) (except Paragraph 177); XXVIi
(Covenants by Settling Defendant); Paragraph 192 of Section XXIX (Effect of
Settlement; Contribution Protection); XXX!I! (Effective Date); and XL (Final Judgment).

L Transition to Effective Consent Decree. Upon the effective date of

-this Consent Decree, the other provisions of this Consent Decree shall govern the
performance of the Work by Settling Defendant in lieu of the provisions contained in this
Paragraph, and all ongoing obligations existing from the date of lodging of this Consent
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Decree will continue without interruption and shall be enforceable obligations under this
ConsentDecree. Upon the effective date of this Consent Beqee, all executory
obligations, duties, burdens and sanctions arising under thiié’arégraph will be subject
to enforcement pursuant to the other provisions of this Consent Decree, including but
not limited to stipulated penalties (but only for violations occurring after the date of entry
of this Consent Decree); however, no obligation or duty already performed or imposed
under this Paragraph shall be required or imposed a second time under the Consent
Decree, and the provisions of the Consent Decree and this Paragraph shall be
construed accordingly.

m. in the event EPA, after reasonable opportunity for review and
comment by the State, determines that Settling Defendant has ceased implementation
of all or any portion of the Work required by this Paragraph 16, is late or seriously
deficient in its performance of the Work required under this Paragraph 16 (inciuding
compliance with deadlines), or is implementing the Work under this Paragraph 16 in a
| manner which may cause an endangerment to human health or the environment, the
Umted States may, notwithstanding any other dispute resolution provision in this
Consent Decree, file a motion in this action seeking the grant of immediate injunctive
relief and/or specific performance relating to Settiing Defendant’s obligations under this
Paragraph 16. The State may join the United States’ motion or file a response. Settling
- Defendant may file a response to the United States’ and/or the State’s motion. Settling
Defendant may raise, in opposition to the United States’ and/or State’s motion, any
issue relevant to the motion that otherwise could have been raised in dispute resolution
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under this Consent Decree, provided that Settling Defendant will then not pursue such
issue in any other dispute resolution proceeding. The United States, the State and.
Settling E;efendant stipulate tha{ they will jointly request an_expedited hearing of any
such motion. In the event the United States files its motion based on a determination
that Settling Defendant has ceased impiementation of all or any portion of the Work
required by this Paragraph 16, or is late or seriously deficient in its performance of the
Work required undér this Paragraph 16, then upon the United States proving that
Settling Defendant has ceased implementation or is late or seriously deficient in its
performance of the Work under this Paragraph, Settling Defendant shall stipulate to
entry of an order for immediate injunctive relief or for specific performance to enforce
Settiing Defendant’s obligations under this Paragraph 16; provided, however, that any
findings by the Court shall not be binding in any proceeding other than the one
referenced in this subparagraph seeking an injunction or order of specific performance
or any subsequent proceeding to enforce such injunction or order.

17. Selection of Supervising Contractor(s).

a All aspects of the Work to be performed by Settling Defendant
pursuant to Sections VI (Performance of the Work by Settling Defendant), VIl (Removal
Actions Outside the River), VIII (River Response Actions), IX (Performance Standards),
X (Remedy Review), XI (Sampling Protocols), Xl (Quality Assurance, Sampling and
Data Analysis), XIX (Emergency Response) of this Consent Decree, and the
Restoration Work and other natural resource protection and restoration actions
pursuant to Section XXI (Natural Resource Damages) of this Consent Decree shall be
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under the directibn and supervision of the Supervising Contractor(s), the selection of
which shall be subject to disapproval by EPA after a reasonable opportunity for review
and comment by the State. Within 10 days after the lodging of this Consent Decree,
Settling Defendant shall notify EPA and the State in writing of the name, title, and
qualifications of the contractor(s) proposed to be the SQpervising Contractor(s). EPA
will issue a notice of disapproval or an authorization to proceed. If at any time

thereafter, Settling Defendant proposes to change a Supervising Contractor, Settling

Defendant shall give such notice to EPA and the State and must obtain an authorization

to proceed from EPA, after a reasonable opportunity for review and comment by the
State, before the new Supervising Contractor performs, directs, or supervises any Work
under this Consent Decree.

b. If EPA disapproves a proposed Supervising Contractor, EPA will
notify Settling Defendan_t in writing. Settling Defendant shall submit to EPA and the
State a list of contractors, including the qualifications of each contractor, that would be
acceptable to it within 30 days of receipt of EPA's disapproval of the contractor
previously proposed. EPA will provide written notice of the names of any contractor(s)
that it disapproves and an authorization to proceed with respect to any of the other
contractors. Settling Defendant may select any contractor from that list that is not
disapproved and shall notify EPA and the State of the name of the contractor selected
within 21 days of .EPA's authorization to proceed.

c. If EPA fails to provide written notice of its authorization to
proceed or disapproval as provided in this Paragraph and this failure prevents Settling
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Defendant from meeting one or more deadlines in this Consent Decree, or in a plan
approved by EPA pursuant to this Consent Decree, Settling Defendant may seek relief
under the provisions of Section XXlI!I (Force Majeure) hereof.

VIl. _REMOVAL ACTIONS OUTSIDE THE RIVER

18.  Except as specified herein, Settling Defendant shall implement the
following requirements in accordance with the SOW, for each Removal Action Outside
the River required under this Consent Decree.

a. Following EPA's issuance of an authorization to procéed pursuant
to Paragraph 17 and in accordance with the schedule in Attachment A to the SOW,
Settling Defendant shall submit to EPA and the State a work plan for the pre-design
investigation ("“Pre-design Investigation Work Plan" ) for each Removal Action Outside
the River except for the Allendale School Removal Action, the Hill 78 Consolidation
Area Removal Action, and the Building 71 Consolidation Area Removal Action (which
Work Plans have already been submitted), and the Groundwater Removal Actions
(which shall require the submittals set forth in Paragraph 18.f). Upon request, Settling
Defendant shall also provide a copy of any Pre-Design Investigation Work Plan to
Connecticut and the City. The Pre-design Investigation Work Plan shall propose the
additional sampling and other investigations necessary to design and implement the
Removal Action, including any associated Restoration Work, to achieve the
Performance Standards, taking into account existing data, and shall include a schedule

for the performance of such investigations, as provided in the SOW. Upon the later of
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its approval by EPA or entry of this Consent Decree, the Pre-design Investigation Work
Plan shall be incorporated into and become enforceable under this Consent Decree.

b. Within 7 days after EPA's approval of the Pre-design
Investigation Work Plan for each Removal Action subject to Paragraph 18.a (or, for the
Pre-Design Investigation Work Plans referenced in Paragraph 16.a(4), following entry of
this Consent Decree and in accordance with a schedule approved by EPA), Settling
Defendant shall initiate performance of the obligations in that Pre-design Investigation
Work Plan. In accordance with the schedule set forth in the Pre-design Investigation
Work Plan, as approved by EPA, Settling Defendant shall submit to EPA and the State,
with a copy to Connecticut and the City, if requested, a report on its pre-design
investigation activities ("Pre-design Investigation Report"), as specified more fully in the
SOW. The Pre-design Investigation Report shall provide results of all investigations
undertaken pursuant to the Pre-design Investigation Work Plan, in a format as specified
in the Pre-design Investigation Work Plan, as approved. It shall also include a schedule
for submission of a Conceptual Removal Design/Action Work Plan or, for the
Housatonic River Floodplain Removal Actions, for submission of a Removal
Design/Action Work Plan for those Removal Actions. Upon its approval by EPA, the
Pre-design Investigation Report shall be incorporated into and become enforceable
under this Consent Decree.

c. For all Removal Actions subject to Paragraph 18.a except the
Housatonic River Floodplain Removal Actions, following EPA's approval of the Pre-
design Investigation Report for each such Removal Action and in accordance with the
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schedule set forth in that report as approved, Settling Defendant shall submit to EPA,
and the State, with a c;opy to Connecticut and the City, if requested, a conceptual work
plan for the design and irriplementation of thg Remoyal Action (“Conceptual Rgmpval
Design/Action Work Plan”). The Conceptual Removal Design/Action Work Plan shall
provide Settling Defendant's conceptual proposal for design and implementation of the
Removal Action in accordance with the SOW and for achievement of the Performance
Standérds and other requirements set forth in this Consent Decree aFnd the SOW_ {t
shall also include a schedule for submission of a Removal Design/Action Work Plan for
the Removal Action. Upon its approval by EPA, the Conceptual Removal Design/Action
Work Plan shall be incorporated into and become enforceable under this Consent
Decree.

d. Following EPA's approval of the Conceptual Removal
Design/Action Work Plan for each Removal Action subject to Paragraph 18.a, and in
accordance with the schedule set forth in that plan as approved, or for the Housatonic
River Floodplain Rem.oval Actions, following EPA'’s approval of the Pre-Design
Investigation Report and in accordance with the schedule set forth in that report as
approved, Settling Defendant shall submit to EPA and the State, with a copy to
Connecticut and the City, if requested, a work plan for the design and implementation of
the Removal Action (“Removal Design/Action Work Plan”). The Removal Design/Action
Work Plan shall provide for design and impiementation of the Removal Action in
accordance with the SOW and for achievement of the Performance Standards and
other requirements set forth in this Consent Decree and the SOW. The Removal
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Design/Action Work Plan shall inciude plans and schedules for implementatibn of all
design and implementation tasks identified in the SOW. R

e.  Foreach Removal Action Qutside the River, upon approval of the
Removal Design/Action Work Plan by EPA, Settling Defendant shall impiement the
activities required under the Remova! Design/Action Work Plan. Settling Defendant
shall submit to EPA and the State, with a copy to Connecticut and the City, if requested,
all plans, submittals, or other deliverables required under the approved Rem(;val
Design/Action Work Plan in accordance with the approved schedule for review and
approval pursuant to Section XV (EPA Approval of Plans and Other Submissions).
Unless otherwise directed by EPA in writing, Settiing Defendant shall not commence
physical Removal Action activities at the Site prior to approval of the Removal
Design/Action Work Plan.

f. For the Groundwater Removal Actions, Settling Defendant shall,
for each Groundwater Management Area, submit the following documents and perform
| the following activities, as described in Attachment H to the SOW, in accordance with
the schedule set forth in Attachment H to the SOW:

(i) Baseline Monitoring Program Proposal;
(i) Baseline monitoring program activities and Baseline
Assessment Interim Reports;

(i) Baseline Assessment Final Report and Long-Term Monitoring

Program Proposal;
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(iv) Long—ierm monitoring program activities and event-specific
Monitoring Event Evaluation Reports; and
(V) _Long-Term Trend Evaluation Reports.

g. For each Removat Action Outside the River, Settling Defendant
shall continue to implement such Removal Action, inciuding any Post-Removal Site
Control required, until the Performance Standards for such Removal Action are
achieved an?i for so long thereafter as is otherwise required undér"this Consent Decree.
Settiing Defendant shall have the right to invoke dispute resolution pursuant to Section
XXIV of this Consent Decree with respect to any determination by EPA under this
subparagraph.

VHi. RIVER RESPONSE ACTIONS

19.  Except as specified herein, Settling Defendant shall implement the
following requirements with respect to each River Response Action required under this
Consent Decree.

20. Upper ¥2 Mile Reach. Settling Defendant shall implement the Work for the

Upper 2 Mile Reach in accordance with the schedules and requirements of the Removal
Action Work Plan for the Upper Y2 Mile Reach, és approved by EPA in its letter dated
August 5, 1999 (included in Appendix F hereto), and achieve and maintain the
Performance Standards for the Upper ¥z Mile Reach. The Removal Action Work Plan for
the Upper 2 Mile Reach is attached hereto as Appendix F and is enforceable under this

Consent Decree.
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21. 1 % Mile Reach. £PA intends to implement a removal action in the 1 %

Mile Reach upon its completion of an Engineering Evaluation/Cost Analysis (‘EE/CA”")
and selection of such removal action. EPA §nd Settling Defendant shall fund the 1 1/2;
Mile Reach Removal Action in accordance with Paragraphs 103-111. Selection of the 1
¥ Mile Reach Removal Action shall incorporate the following procedures: |

-a. In connection with its activities related to the 1 ¥2 Mile Reach, EPA
shall:

(i) have technical consultation with Settling Defendant
throughout the process, including discussions of the alternatives under consideration by
EPA prior to the EPA National Remedy Review Board (“Remedy Review Board")
Meeting;

(ii) have technical consultation with the Citizens’ Cooidinating
Council, which may have independent technical advisors;

()  seek review by the Remedy Review Board of the draft EE/CA
and draft Fact Sheet prior to issuance of the EE/CA and final Fact Sheet;

(iv)  provide Settling Defendant with the opportunity to provide a
position paper to the Remedy Review Board for the Remedy Review Board's
consideration. Settling Defendant shall summarize its position in no more than 10
pages. Settling Defendant may submit additional material, if necessary to support its
position, but not tq exceed an-additional 15 pages;

(v)  provide a period of public comment in excess of 30 days on
the draft EE/CA and Fact Sheet; and |
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(vi) provide Settling Defendant with an opportunity to provide
comments to the Citizens Coordinating Council’'s independent technical experts as well
asto subhit its an comrﬁents for the administrative record.

b.  EPA shall obtain all access necessary to implement the 1 72 Mile
Reach RemoQal Action, with the costs thereof to be shared as provided in Paragraphs
103 - 111 of this Consent Decree. At the time it seeks to obtain such access, EPA will
attempt to obtain, with no.additional compensation to property owners, the EREs (if any)
necessary to implement the 1 ¥z Mile Reach Removal Action. If EPA is unable to obtain
such EREs with no additional compensation to property owners, EPA will so notify
Settling Defendant, and the provisions of Paragraphs 56, 57 and 60 of this Consent
Decree shall apply. After the completion of the 1 ¥z Mile Reach Removal Action,
Settling Defendant shall undertake any Post-Removal Site Control activities required in
connection with that Removal Action. Any costs incurred by Settling Defendant in (i)
obtaining EREs for properties or portions of properties subject to the 1 ¥ Mile Reach
Removal Action, (ii) reimbursing the State for any costs Incurred by the State in seeking
to obtain such EREs, (iii) implementing Post-Removal Site Control activities associated
with the 1 ¥z Mile Reach Removal Action, and/or (iv) conducting other activities pursuant
to any requirement of this Consent Decree for implemantation of the 1 ¥z Mile Reach
Removal Action shall be subject to cost sharing with EPA in accordance with

Paragraphs 103-111 of this Consent Decree.
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22. Rest of the River: Additional studies of the Rest of the River and the

selection of a Remedial Action for the Rest of the River shall be conducted in
accordance with the Reissued RCRA Permit and the follo‘wing provisions.

a. Upon EPA’s notification to Settling Defendant to move forward with
completion of the RCRA Facility investigation (“RFI") Report, as provided in the -
Reissued RCRA Permit, Settling Defendant shall complete and submit to EPA an RF|
Report on the Rest of the River in accordance with, and on the schedule provided in, the
Reissued RCRA Permit. Settling Defendant shall submit copies of that RFI Report to -
the Trustees, the State and Connecticut.

b.  EPA will conduct the human heatlth and ecological risk assessments
of the Rest of the River. EPA has provided a scope of work for the risk assessments
and supporting activities to Settling Defendant and other interested persons for review
and discussion.

c. EPA’s human health risk assessment will be subject to peer review
by a pane! of independent risk assessment experts, in accordance with the EPA Science
Policy Council January 1998 Peer Review Handbook, EPA 100-B-98-001, and the
Protocols set forth in Appendix J.

(1) The human health risk assessment peer review panel willbe  _.
selected by a Selection Contractor in accordance with the following procedljres, A
neutral contractor (“the Selection Contractor") will be selected by agreement between
EPA and Settling Defendant within 30 days of initiation of discussions relating to such
peer review. If EPA and Settling Defendant do not reach agreement within 30 days of
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initiation of discussions, EPA shall seek the decision of the Chair of EPA's Science

_ —Advisory Board or other-agreed-upon scientific body. or-6xpert—EPA’s decision to seek _

the decision of the Chair of EPA's Science Advisory Board or other agreed-upon
scientific body or expert, and the selection of the Selection Contractor by the Chair or
other agreed-upon scientific body or expert, shall not be subject to dispute resolution.
The Selection Contractor shall accept nominations for participants in the peer review
panel from any interested person for a period of 30 days. The Selection Co;wtractor shall
thereafter evailuate the nominations of all interested persons (including Settling
Defendant) and other candidates it identifies for the peer review panel as it sees fit
against the criteria identified in the charge for review, and select peer review panel
members with the required technical expertise, free from direct and substantial conflict of
interest. The affiliation of nominations will remain "blind"” to the Selection Contractor.

(1)  The human health risk assessment peer review panel will
review EPA’'s human health risk assessment to evaluate: (1) consistency with EPA
policy and guidance; (2) the exposure scenarios and parameters used; (3) the toxicity
assessment; (4) the risk calculations; and (5) the report conclusions. Settling Defendant
and other interested persons will be provided an opportunity to submit written comments
and make an oral presentation to the peer review panel in accordance with the Protocols
set forth in Appendix J.

d. EPA’s ecological risk assessment will be subject to peer review by a
panel of independent risk assessment experts, in accordance with the EPA Science
Policy Council January 1998 Peer Review Handbook, EPA 100-B-88-001, and the
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Protocols set forth in Appendix J. The ecological risk assessment peer review panel will
be selected by a Selection Contractor following the same selection procedures
desc.ribed ih Pal;agrabh 22.c.(i). The ecolégical risk assessment peer re\)iew pane! will
review EPA’s ecological risk assessment to evaluate: (1) consistency with EPA policy
and guidance; (2) the protocols applied in the studies used in the risk assessment; (3)
interpretation of information generated from the studies included in the risk assessment,
and (4) the rebort conclusions. Settling Defendant 'and.other interested persons will be
provided an opportunity to submit written comments and make an oral presentation to
the peer review panel in accordance with the Protocols set forth in Appendix J.

e Nothing herein shall prohibit Settling Defendant from conducting its
own human health and/or ecological risk assessments and submitting reports thereon as
a component of its comments to EPA on EPA’s human health and ecological risk
assessments.

f. Following EPA's approval of the RFl Report and EPA’s
| determination that the peer review processes for both the human health and the
ecological risk assessments have been completed, Settling Defendant shall develop and
submit to EPA an Interim Media Protection Goals ("IMPG") Proposal, proposing IMPGs,

in accordance with, and on the schedule provided in, the Reissued RCRA Permit.
Settling Defendant shall submit copies of that IMPG Proposal to the Trustees, the State
-and Connecticut.

g. EPA will conduct modeling of the fate, transport, and
bioaccumulation of PCBs in the Rest of the River. The models used will include a
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hydrodynamics component, a sediment transport component, a PCB fate and transport
component, and a bioaccumulation component. EPA and Settling Defendant will share
with each other critical components of all working tools and data collected and/or used in
modeling activities. A working group of technical staff and contractors from EPA and
Settling Defendant has been assembied to have an ongoing dialogue on the technical
aspects of model construction to simulate the Housatonic River, collection of information
for input to the mbdels, model calibration, model validation, and thg types of questions
and uncertainties that will be addressed by the model. EPA has provided draft sampling
plans and will provide draft modeling frameworks to the working group members, the
State, Connecticut and the Trustees for review and discussion.

h. EPA’s modeling activities will be s'ubject to peer review by a panel of
independent modeling experts, in accordance with the EPA Science Policy Council
January 1998 Peer Review Handbook, EPA 100-B-98-001, and the Protocols set forth in
Appendix J. The modeling peer review panel wi‘ll be selected by a Se]ection Contractor
following the same procedures described in Paragraph 22.c.(i). The modeling peer
review panel will review EPA’s modeling activities at.appropriate intervals during the
modeling process, which will include review of ét least the following EPA docqments: (1)
draft modeling frameworks and description of data needs; (2) model calibration report;
and (3) model validation report. In this multi-staged review, the modeling peer review
panel will address a number of questions, including but not limited to the following:

(i) Do the modeling frameworks include the significant
processes affecting PCB fate, transport, and bioaccumulation in the Housatonic River,
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and are the descriptions of those processes sufficiently accurate to represent the
hydrodynamics, sediment transport, PCB fate and transport, and PCB bioaccumulation
in the Housatonic River?

(i) ~ Are the available data sufficient for the development of
_acceptable models of hydrodynamics, sediment transport, PCB fate and transport, and

PCB bioaccumulation in the Housatonic River?

(i)  Are the processes in the final models calibrated and validated
to the extent necessary for accurately predicting future conditions?

(iv) How sensitive are the models to uncertainties in the
descriptions of the relevant processes, and are the methodologies employed to evaluate
the sensitivity of the model to descriptions of the relevant processes and to evaluate the
uncertainties of model predictions sufficient?

In addition, the working group of technical staff and contractors from EPA and
Settling Defendant, described in Paragraph 22.g above, may suggest additional
questions to be posed to the modeling peer review panel, for consideration by EPA in
developing any subsequent changes to the model. Settling Defendant and other
interested persons will be provided an opportunity to submit written comments and to
make an oral presentation to the modeling peer review panel, in accordance with the
Protocols set forth in Appendix J at each stage of the peer review process.

i. _ Nothing herein shall prohibit Settling Defendant from conducting its
own modeling or other studies of the Rest of the River and submitting reports thereon as
a component of its comments tb EPA on EPA’s modeling activities.
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J- Following EPA’s approval of IMPGs, EPA’s determination of the,
completion of the peer review processes on validation of EPA’s model, and receipt by
Settling Defendant of EPA’s model (including its equations and results) from. EPA,
Settling Defendant shall develop and submit to EPA a Corrective Measures Study
("CMS") Proposal in accordance with, and on the schedule provided in, the Reissued
RCRA Permit. Settling Defendant shall submit copies of that CMS Proposal to the
Trustees, the State and Connecticut.

K. Following EPA's approval of the CMS Proposal, Settling Defendant
shall carry out the CMS and shall develop and submit to EPA a CMS Report in
accordance with, and on the schedule provided in, the Reissued RCRA Permit, or on an
alternative schedule provided in the approved, conditionally approved or modified CMS
Proposal. Settling Defendant shall submit a copy of that CMS Report to the State, the
Trustees and Connecticut.

. EPA expressly reserves the right to undertake any studies it deems

necessary for the Rest of the River to shadow or suppiement studies undertaken by

Settling Defendant.

-m. The RFI Report, IMPG Proposal, CMS Report, EPA’s report(s)
containing the human heaith and ecological risk assessments and EPA's modeling
activities, the reports of the peer review panels on the hurﬁan health and ecological risk
assessments and on modeling, all comments submitted to EPA and those panels, and
other documents considered or relied on by EPA will become part of the administrative
record for the Rest of the River Remedial Action. |
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n. Upon satisfactory completion of the CMS Report in accordance with
the Reissued RCRA Permit, EPA will issue a Statement of Basis and a draft modification
to the Reissued RCRA Permit, which will set forth the proposed Remedial Action for the
Rest of the River and O&M, to be impiemented by Settiing Defendant pursuant to
CERCLA and this Consent Decree. EPA will propose this draft permit modification
pursuant to the Reissued RCRA Permit and EPA'’s regulations on RCRA permit
modifications (40 C.F.R. § 270.41 and Part 124), including ihe pro;/isions requiring
public notice and an opportunity for public comment on the draft permit modification.

0. Following the close of the public comment period, EPA will notify
Settling Defendant of its intended fina! decision on the modification of the Reissued
RCRA Permit. Settling Defendant shall have the right, within 30 days of such
notification, to invoke administrative dispute resolution pursuant to Paragraph 135 of
Section XXIV (Dispute Resolution) of this Consent Decree with respect to such
notification.

p. Upon completion of such dispute resolution process (if invoked) or
after the 30 day period from EPA's- nétification referred to in Paragraph 22.0 (if Settling
Defendant does not invoke dispute resolution), EPA will issue a modification of the
Reissued RCRA Permit, obligating Settling Defendant to perform the selected Rest of
the River Remedial Action and O&M, which performance shall be pursuan’t’to CERCLA
and this Consent Decree.

q. Settiing Defendant shall perform the selected Rest of the River
Rémedial Action and O&M set forth in EPA’s permit modification decision referred to in
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Paragraph 22.p unless Settling Defendant files a petition for review of such pérmit
modification decision iﬁ the EPA Environmental Appeals Board pursuant to 40 C.F.R.

§ 124.19 and Paragraph 141.b of Section XXIV (Dispute Resolution) of this Consent
Decree, or unless EPA’s permit modification decision is otherwise stayed pursuant to 40
C.F.R. Part 124. The decision of the EPA Environmental Appeals Board on such a
petition for review shall be subject to appeal by Settling Defendant to the United States
Court of Appeals for fhe First Circuit pursuant to Section 7006(b) of RCRA. Any
proceedings in the EPA Environmental Appeals Board and the United States Court of
Appeals for the First Circuit shall be governed by applicabie law, the rules of such Board
and Court, and the provisions of Paragraph 141.b of Section XXIV of this Consent
Decree, except that, for work subject to such dispute, the United States stipulates to a
stay of the effectiveness of the modified permit for those portions subject to the dispute
through the conclusion of the initial appeal referenced in this subparagraph 22.q by
Settling Defendant to the United States Court of Appeals for the First Circuit pursuant to
Section 7006(b) of RC.RA. The United States and Settling Defendant shall jointly move
the Court of Appeals for an expedited briefing schedule and expedited consideration of
the petition for review.

r. In the event that Setting Defendant invokes dispute resolution as
provided in Paragraph 22.q, EPA may proceed with design work on the se_lected Rest of
River Remedial Action during the pendency of such appeals. Prior to proceeding with
design work under this subparagraph, EPA shall give written notice to Settling
Defendant and give Settling Defendant the opportunity to implement such design work.
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If Settling Defendant does not notify EPA of its intent to perform such design work within

30 days of EPA’s notiﬁﬁation, EPA may proceed with design. At the conclusion of such
dispute resolution, if the Rest of River Remedial Action and O&M is upheld and EPA
was performing the design work, EPA shall provide Settling Defendant with the results of
its design work and return the performance of design work to Settling Defendant, and
Settling Defendant shall pay EPA's costs of such work as U.S. Future Response Costs
in accordance with Paragraph 95.a (Future Response Costs) of Section XX
(Reimbursement of Costs) of this Consent Decree. If only a portion of the Rest of River
Remedial Action and O&M is upheld or if the Rest of the River Remedial Action and
O&M is not upheld in any part, and EPA was performing design work, EPA will provide
Settling Defendant with the results of its design work on the Rest of River Remedial
Action and return the performance of design work to Settling Defendant, and Settling
Defendant shall pay EPA's costs of such work relating to the portion (if any) of the Rest
of River Remedial Action and O&M that was upheld, as U.S. Future Response Costs in
| accordance with Paraéraph 95.a (Future Response Costs) of Section XX
(Reimbursement of Costs) of this Consent Decree. If a portion of the Rest of River
Remedial Action and O&M is not upheld or if the Rest of River Remedial Action and
O&M is not upheld in any part, Settling Defendant shall not be required to pay EPA’s
costs of any portion of the design work related thereto that will have to be materially
changed in substance in light of the decision of the Environmental Appeals Board or the
Court of Appeals (as applicable). Further, in the event that Settling Defendant invokes
dispute resolution as provided in Paragraph 22.q, Settling Defendant shall perform all

96



severable work not subject to such dispute in accordéﬁce with EPA’s finai permit
modification decision referred to in Paragraph 22.p and a Rest of River SOW developed
in accordance with that decision and Paragraph 22.x below.

S. If the EPA permit modification decision referred to in Paragraph
22.p. is upheld in whole or in part by the Environmental Appeals Board and, if appealed,
by the United States Court of Appeals for the First Circuit,— éettling Defendant shall
perform the selected Rest of the River Remedial Action and O&M, as upheld in whoie or
in part, as a CERCLA remedial action pursuant to this Consent Decree.

t. In the event that the Environmental Appeals Board or the United
States Court of Appeals for the First Circuit vacates or remands all or part of the EPA
permit modification decision referred to in Paragraph 22.p. for further EPA action, EPA
may revise its permit modification decision referred to in Paragraph 22.p.

u. Second Appeal.

(i) Upon EPA’s issuance of a revised permit modification decision
referred to in Paragraph 22.t. pursuant to a remand from the Environmental Appeals
Board or the United States Court of Appeals for the First Circuit, Settling Defendant shall
perform the selected Rest of the River Remediavl Action and O&M set forth in EPA’s
revised permit modification decision uniess Settling Defendant timely files a petition for
review of such revised permit modification decision. Settiing Defendant shall file its
petition for review before the Environmental Appeals Board pursuant to 40 C.F.R.
§124.19 unless otherwise approved by the United States Court of Appeals for the First
Circuit.
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(n) If S~ettling Defendant seeks review before the Environmental
Appeals Board, the disputed portions of the revised permit modification decision shall be
stayed pending the decision of the Environmental Appeals Board. Settling Defendant
may appeal the decision of the Environmental Appeals Board by filing a petition for
review in the United States Court of Appeals for the First Circuit pursuant to Section
7006(b) of RCRA.

(i) In the event that Settling Defendant files a petition for review
with the Environmental Appeals Board or the United States Court of Appeals for the First
Circuit, Settling Defendant shall perform all severable work:

(A) which is not subject to dispute; or

(B) for which EPA’s original permit modification decision was
upheld previously in the Environmental Appeals Board and, if there had beerlan appeal
of the Environmental Appeals Board's previous decision, by the United States Court of
Appeals for the First Circuit.
Settiing Defendant shall perform such severable work in accordance with EPA’s revised
permit modification decision and a Rest of River SOW to be developed in accordance
with that decision and Paragraph 22.x. below.

(iv) Any proceedings before the United States Court of Appeals for
the First Circuit under subparagraph 22.u(i) or (ii) shali be governed by applicable law,
the rules of the Cpun of Appeals for the First Circuit, and the provisions of Paragraph
141.b(iv)-(vi) of this Consent Decree, except as follows: The United States and Settling
Defendant shall jointly move the Court of Appeals for an expedited briefing schedule and
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expedited consideration of the petition for review. Further, the United States and
Settling Defendant shall stipulate to a stay of the effectiveness of the disputed portions
of the revised permit modification decision for a 12-month period or until the Court of
Appeals issues its decision (whichever occurs first), provided, however, that: (A) at or
near the end of the first six months of the stay period, EPA may apply to the Coprt to lift
the stay at the end of the 6-month period and shall have the burden of making the
necessary showing to support such application; and (B') at or near the end of the 12-
month period of the stay (if the Court has not yet issued its decision or the stay has not
previously been lifted), Settiing Defendant may apply to the Court to extend the stay for
an additional period or until the Court issues its decision and shall have the burden of
making the necessary showing to support such application.

(v) During any stay pursuant to this subparagraph 22.u., Settling
Defendant shall proceed with design work on the selected revised Rest of the River
Remedial Action and O&M. If design work is completed prior to the lifting of any stay,
Setting Defendant shall implement work on any non-dispuied portions of the selected
revised Rest of the River Remedial Action and O&M. If design work is completed prior
to the lifting of any stay and EPA decides to move forward with implementation of the
Rest of the River Remedial Actioh, EPA will so notify Settling Defendant in writing and
give Settling Defendant the opportunity to implement work on the disputed portions of
the selected revised Rest of the River Remedial Action. If Settling Defendant does not
notify EPA of its intent to perform the Remedial Action within 30 days of EPA’s
notification, EPA may commence implementation of the Rest of the River Remedial
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Action. If Settling Defendant does not agree to perform the Rest of River Remedial
Action, EPA retains the right to list the Site on the CERCLA National Priorities List in
accordance with and subject to Paragraph 200.b of this Consent Decree. Except as
otherwise provided in the Consent Decree, if EPA proceeds with listing, Settling
Defendant retains all rights to oppose or challenge such listing.

(vi) Upon the lifting or end of any stay pursuant to this
subparagraph 22.u. prior to the conclusion of dispute resolution, Settling Defendant shall
perform all Rest of River Remedial Design and Remedial Action and O&M. If EPA was
performing the work, EPA will provide Settling Defendant with the results of its work on
the Rest of the River Remedial Action and O&M and return the performance of work to

Settling Defendant.

(vii) At the conclusion of dispute resolution, if the Rest of the River
Remedial Action and O&M is upheld and EPA was performing work, EPA shall provide
Settling Defendant with any results of its work and return the performance of work to
Settling Defendant, and Settling Defendant shall pay EPA's costs of such work as U.S.
Future Response Costs in accordance with Paragraph 95.a of Section XX
(Reimbursement of Costs) of this Consent Decree. If only a portion of the Rest of the
River Remedial Action and O&M is upheld or.if the Rest of River Remedial Action and
O&M is not upheld in any part, and EPA was performing work, EPA will prO\;ide Settling
Defendant with any results of its work on the Rest of the River Remedial Action and
O&M and retumn the performance of work to Settling Defendant. In addition, if only a
portion of the Rest of the River Remedial Action and O&M is upheld or if the Rest of the
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River Remedi‘al Action and O&M is not upheld in any part, and EPA was performing
work, Settling Defendant shall pay EPA’s costs of the implementation work that EPA
performed, as U.S. Future Response Costs in accordance with Paragraph 95.a., but
only to the extent that such work was performed to implement any portion of the Rest of
the River Remedial Action and O&M upheld by the Court of Appeals or was incorporated
into a subsequent further revised permit modification decision that is not appealed or (if
appealed) is upheld on appeal. Nothing in this subparagraph 22.u(vii) shall be deemed
to affect the provisions of Paragraph 200.b of this Consent Decree.
v. Subsequent Appeals.
() In the event that the Environmental Appeals Board or the United

States Court of Appeals for the First Circuit vacates or remands all or part of EPA's
revised permit modification decision pursuant to subparagraph 22.u. or in a subsequent
appea! under this subparagraph 22.v., EPA may again revise its permit modification
decision. Settliing Defendant shali perform such Rest of the River Remedial Action and
O&M in accordance with such further revised permit modification unless Settling
Defendant timely files a petition for review of such further revised permit modification
decision. In the event Settlihg Defendant files a petition, the provisions of sqbparagraph
22 u: shall apply, except for subparagraph 22 .u.(iv).

~(ii) -Any proceedings before the United States Court of Appeals for
- the First Circuit under subparagraph 22 v (i) shall be governed by applicable law, the
rules of the Court of Appeals for the First Circuit, and the provisions of Paragraph 141.b
of this Consent Decree, except the United States and Settling Defendant shall jointly
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move the Court of Appeals for an expedited briefing schedule and expedited
consideration of the petition for review. Settling Defendant mayr apply to the Court for a
stay of the further revised permit modification decision pending review by the United
States Court of Appeals for the First Circuit. The United States may oppose such
application for a stay.

w. In the event that Settling Defendant invokes dispute resolution pursuant
to Paragraphs 22.u or 22.v and 141.b (Dispute Resolution) and EPA’s revised permit
modification decision is upheld in whole or in part by the Environmental Appeals Board
and, if appealed, by the United States Court of Appeals for the First Circuit, Settling
Defendant shall perform the selected Rest of the River Remedial Action and O&M, as
upheld in whole or in part, as a CERCLA remedial action pursuant to this Consent
Decree.

x.  Whenever Settiing Defendant is required to design and implement the
Rest of the River Remedial Action or a portion thereof pursuant to th@s Paragraph 22,
| Settling Defenc&ant shall develop and submit to EPA for review and approval a Rest of

River SOW in accordance with the following provisions: Within 7 days after the date
upon which the modification of the Reissued RCRA Permit, or portion thereof, requiring
such action becomes effective pursuant to this Paragraph 22, Settling Defendant shall
propose to EPA for review and approval a schedule for the subsequent submission of a
"‘Rest of River SOW for implementation of such Remedial Action or portion thereof. That
proposed schedule will be discussed by EPA and Settling Defendant and shall be
subject to final EPA approval, which in no event shall require submission of the Rest of
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River SOW sooner than 90 days after the effective date of such Permit modification or
portion thereof. In accordance with the schedule approved by EPA, Settling Defendant
shall submit to EPA for review and approval a Rest of River SOW for the Rest of River
Remedial Action or effective portion thereof. Such Rest of River SOW shall include
provisions and schedules for the subsequent development of a Remedial Design Work
Plan, a Remedial Action Work Plan, and/or other appropriate associated plans to
achieve the Performance Standards and other requirements set forth in the effective
modification of the Reissued RCRA Permit and the Rest of River SOW and (if
applicable) reflecting the outcome of any completed dispute resolution proceeding.

y. Following EPA approval of the Rest of the River SOW, Settiing
Defendant shall submit the necessary Remedial Design and Remedial Action Work
Plans to EPA for review and approval in accordance with the Rest of River SOW and
Section XV (EPA Approval of Plans and Other Submissions) of this Consent Decree and
subject to Paragraph 39 (Modification of SOW, Rest of River SOW, or Work Plans) of
this Consent Decree.

z. Settling Defendant shall design and impiement the Rest of River
Remedial Action, and any required O&M, as a CERCLA remedial action pursuant to this
Consent Decree, in accordance with EPA's final RCRA permit modification decision, the
final outcome of any dispute resolution proceedings, the Rest of the River SOW, and
any approved Work Plans thereunder. For purposes of the Rest of River Remedial
Action and O&M, EPA’s modification of the Reissued RCRA Permit to select such
Remedial Action and O&M that is effective at the time of initiation of the Rest of River
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Remedial Design/Remedial Action shall be considered to be the final remedy selection
decision pursuant to Section 121 of CERCLA and Section 300.430 of the NCP (40
C.F.R. § 300.430). tf such modification is changed by appeals and/or remands, the
subsequent modification of the Reissued RCRA Pemmit shall be considered the final
remedy selection decision pursuant to Section 121 of CERCLA and Section 300.430 of
the NCP (40 C.F.R. § 300.430).

aa. Inthe event that both the Reissued RCRA Permit and this Consent
Decree require performance of a given action by Settling Defendant, enforcement of
such requirement shall be pursuant to this Consent Decree, rather than pursuant to
RCRA and the Reissued RCRA Pemmit. In the event that a given action by Settling
Defendant is required only by the Reissued RCRA Permit, enforcement of such
requirement shall be pursuant to RCRA and the Reissued RCRA Permit.

bb. Challenges by State to EPA Determination to Waive an ARAR. In

the event that the State petitions for review of EPA’s permit modification decision
referred to in Paragraph 22.p or EPA's revised or further revised permit modification
decisions referred to in Paragraphs 22.t and 22.v(i), respectively, in the EPA
Environmental Appeals Board pursuant to 40 C.F.R. § 124.19 and/or in the United
States Court of Appeals for the First Circuit pursuant to Section 7006(b) of RCRA, and in
such proceeding challenges EPA’s determination, in such permit modification decision,
to waive an ARAR for the Rest of the River Remedial Action or O&M, the following

provisions shall apply:
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(i) The United States, the State, and Settling Defendant (if a party) shall
stipulate that the standard of review of the State’s challenge to EPA’'s ARAR waiver
determination shall be as provided in Section 121(f)(2)(B) of CERCLA.

(i) During any such proceeding in the Environmental Appeal Board, the
permit modification decision challenged by the State shall be stayed in accordance with
the provisions of 40 C.F.R. §§ 124.15(b)(2), 124.16(a) and 124.19(f)(1).

(i)  If the State appeals to the Court of Appeals from a decision of the
Environmental Appeals Board upholding, in whole or in part, EPA’s determination to
waive an ARAR in EPA’s initial permit modification decision referred to in Paragraph
22.p, the following provisions shall apply with respect to such appeal.

(A) During the pendency of such appeal, Settling Defendant shall
not be required to proceed with any design work on the selected Rest of the River
Remedial Action or O&M for which resolution of the State's challenge is necessary to be
decided prior to undertaking such design work. EPA may proceed with such design
work during the pendency of the State's appeal. However, prior to proceeding with
design work under this subparagraph, EPA shall give written notice to Settiing
Defendant and give Settling Defendant the opportunity to implement such design work.
If Settling Defendant does not notify EPA of its intent to perform such design work within
30 days of EPA's notification, EPA may proceed with such design work. At the
conclusion of the State’s appeal, if EPA's ARAR waiver determination is upheld and
EPA was performing the design work, EPA shall provide Settling Defendant with the
results of its design work relating thereto and retumn the performance of such design

A ¥
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work to Settling Defendant, and Settling Defendant shall pay EPA's costs of such work
as U.S. Future Response Costs in accordance with Paragraph 95.a of this Consent
Decree. If only a portion of EPA’s ARAR waiver determination is upheld or if EPA's
ARAR waiver determination is not upheld in any part, and EPA was performing the
design work relating to the ARAR waiver determination, EPA will provide Settiing
Defendant with the results of its design work and retumn the performance of design work
to Settling Defendant. If only a portion of EPA’s ARAR waiver determination is upheid,
Settling Defendant shall pay EPA's costs of such work relating to the portion that was
upheld as U.S. Future Response Costs in accordance with Paragraph 95.a of this
Consent Decree. If a portion of EPA’s ARAR waiver determination is not upheld, or if
EPA’s ARAR waiver determination is not upheld in any part, Settling Defendant shall not
be required to pay EPA’s costs of any portion of the design work related thereto that in
light of the Court's decision would have to be materially changed in substance in the
remedial design for any revised permit modification decision which is not appealed or is
upheld on appeal.

(B) If Settling Defendant has also appealed to the Court of
Appeals pursuant to Paragraph 22.q and if the work subject to Settling Defendant’s
appeal is not severable from the work subject to the State's challenge, the United States
will stipulate to a stay of the effectiveness of the modified permit, insofar as i{ applies to
such work, during the pendency of the State’s appeal, and neither Settling Defendant
nor EPA shall proceed with the implementation of such work during the pendency of
such appeal.
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(C) If Settling Defendant does not appeal to the Court of Appeals
pursuant to Paragraph 22.q or if the work subject to the State's challengé is severable
from the work subject to an appeal by Settling Defendant, either the State or Settling
Defendant may move the Court of Appeals for a stay of the effectiveness of the modified
permit insofar as it requires Settling Defendant to perform, or for an order preciuding
performance of, any implementation work on the Rest of the River Remedial Action or
O&M for which resolution of the State's challenge is necessary to be decided prior to
undertaking such work. In connection with such motion, the parties shall stipulate that
the Court of Appeals may consider the provisions of subparagraph 22.bb(iii)(D) below in
considering the applicable stay factors.

(D) K, dueto the absence, denial, or expiration of any stay, either
Settling Defendant or EPA proceeds, during the pendency of the State's challenge, with
any implementation work that is subject to the State’s challenge, and if the Court of
Appeals thereafter holds that EPA improperly waived an ARAR, then neither Settling
Defendant nor EPA sﬁal( be required to undo or re-do any implementation work that has
previously been completed, so as to comply with such ARAR. However, Settling
Defendant shall comply with such ARAR, in accordance with the Court of Appeals’
decision, in implementing all future work. In the event of a dispute regarding the scope
of Settling Defendant's obligations pursuant to this subparagraph to implement the Court
of Appeals’ decision regarding the State's challenge, such dispute shall be resolved
under the Dispute Resolution provisjons of Paragraphs 133 through 139 of this Consent
Decree,; provided, however, that the State shall also have the right to invoke dispute
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resolution with respect to such issue in accordance with the same procedures set forth
in those paragraphs, aﬁd provided further that if the State does so, stipulated penalties
or any other penalties or sanctions shall not accrue against Settiing Defendant, during
the pendency of such dispute resolution proceeding, for any failure by Settling
Defendant to perform work which the State believes is required by the Court of Appeals’
decision but which EPA has not required Settling Defendant to perform.
(E) Following the conclusion of the State's appeal to the Court of
Appeals, if EPA’'s ARAR waiver determination is upheld and EPA was performing
implementation work relating thereto, EPA will retum the performance of such work to
Settling Defendant, and Settling Defendant shall pay EPA's costs of such work as U.S.
Future Resbonse Costs in accordance with Paragraph 95.a of this Consent Decree. If
only a portion of EPA's ARAR waiver determination is upheld or if EPA’'s ARAR waiver
determination is not upheld in any part, and EPA was performing implementation work
relating to the ARAR waiver determination, EPA will return the performance of work to
. Settling Defendant, aﬁd Settling Defendant shall pay EPA’s costs of the implementation
work relating to the ARAR waiver determination, as U.S. Future Response Costs in
accordance with Paragraph 95.a, but only to the extent that such work was performed to
implement any portion of the permit modification decision upheld by the Court of
Appeals or was incorporated into work performed to implement a subsequent revised
permit modification decision that is not appealed or (if appealed) is upheld on appeal.
(iv) If the State appeals to the Court of Appeals from a decision by the
Environmental Appeals Board upholding, in whole or in part, EPA’s determination to
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waive an ARAR in EPA's revised or further revised permit modification decision referred

to in Paragraphs 22.t or 22.v(i), the following provisions shall apply with respect to such

appeal:

(A) Notwithstanding the provisions of Paragraph 22.u(v), Settling _

Defendant or the State may move the Court of Appeals for a stay, pending the Court's
decision, of any design work on the selected revised Rest of the River Remedial Action
or O&M for which resolution of the State's challenge is necessary to be decided prior to
undertaking such design work. If Settling Defendant or the State does not seek such a
_stay or if any motion for a stay is denied, Settling Defendant shall proceed with such
design work during the pendency of the State's appeal. If such a stay is granted, EPA
may proceéd with such design work during the pendency of the State’s appeal.
However, prior to proceeding with design work under this subparagraph, EPA_shall give
written notice to Settling Defendant and give Settling Defendant the opportunity to
implement such design work. f Settling Defendant does not notify EPA of its intent to
perform such design work within 30 days of EPA’s notification, EPA may proceed with
such design work. At the conclusion of the State's appeal, if EPA’s ARAR waiver
determination is upheld and EPA was peﬁormiﬁg the design work, EPA will provide
Settling Defendant with the results of its design work relating thereto and return the
performance of such design work to Settling Defendant, and Settling Defendant shall
pay EPA’s cost of such work as U.S. Future Response Costs in accordance with
Paragraph 95.a of this Consent Decree. If only a portion of EPA’'s ARAR waiver
determination is upheld or if EPA's ARAR waiver determination is not upheld in any part,
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and EPA was performing the design work relating to the ARAR waiver determination,

EPA will provide Settling Defendant with the results of its design work and return the

performance of design work to Settling Defendant. If or;ly a 'portion of EPA's ARAR

waiver determination is upheld, Settling Defendant shall pay EPA’s costs of such work
relating to the portion that was upheld as U.S. Future Response Costs in accordance
with Paragraph 95.a of this Consent Decree. If a portion of EPA's ARAR waiver
determination is not upheld or if EPA’s ARAR waiver determination is not upheld in any
part, Settling Defendant shall not be required to pay EPA’s costs of any portion of the
design work related thereto that in light of the Court's decision would have to be
materially changed in substance in the remedial design for any further revised permit
modification decision which is not appealed or is upheld on appeal.

(B) If Settling Defendant has also appealed to the Cotth of
Appeals pursuant to Paragraph 22.u or 22.v (as applicable) and if the work subject to
Settling Defendant's appeal is not severable from the work subject to the State's
challenge, the provisions of Paragraphs 22.u(iv) or 22.v(it) (as applicable) relating to a
stay of the effectiveness of EPA's revised or further revised permit modification decision
shall apply to the implementation of such work; provided, however, that the State may
also seek a stay of implementation of such work in accordance with the same
procedures set forth in Paragraph 22.bb(iv)(C).

(C) If Settling Defendant does not appeal to the Court of Appeals
pursuant to Paragraph 22.u or 22.v (if applicable) or if the work subject to the State's
challenge is severable from the work subject to an appeal by Settling Defendant, either
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the State orSettiing Defendant may move the Court of Appeals for a stay of the -
effectiveness of the revised or fu_rther revised modifi_ed permit_ insofar as it requires
Séttling Defendant to perform“, br for an order precluding the performance of, any
implementation work on the Rest of the River Remedial Action or O&M for which
resolution of the State’s challenge is necessary to be decided prior to undertakir_'ng such
work. In connection with such motion, the parties shall stipulate that the Court of
Appeals may consider the provisions of subparagraph 22.bb(iv)(D) below in considering
the applicable stay factors.
~ (D) [f, due to the absence, denial, or expiration of any stay, either
Settling Defendant or EPA proceeds, during the pendency of the State’s challenge, with
any implementation work that is subject to the State’'s challenge, and if the Court of
- Appeals thereafter holds that EPA improperly waived an ARAR, then neither Settling
Defendant nor EPA shall be required to undo or re-do any implementation work that has
previously been completed, so as to comply with such ARAR. However, Settling
Defendant shall comply with such ARAR, in accordance with the Court of Appeals’
decision, in implementing all future work. In the event of a dispute regarding the scope
of Settling Defendant’s obligations pursuant to this subparagraph to implement the Court
of Appeals' decision regarding the State's challenge, such dispute shall be resoived
under the Dispute Resolution provisions of Paragraphs 133 through 139 of this Consent
Decree, provided, however, that the State shall also have the right to invoke dispute
resolution with respect to such issue in accordance with the same procedures set forth
- in those paragraphs, and provided further that if the State dﬁes so, stipulated penalties
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" or any other penalties or sanctions shall not accrue against Settling Defendant. during
the pendency of such dispute resolution proceeding, for any fallure by Settling
Defendant to perfomT work wh;ch the State believes is reqmred by the Court of Appeals'
decision but which EPA has not required Settiing Defendant to perform.

(E) Foliowing the conclusion of the State's appeal to the Court of
Appeals, if EPA's ARAR waiver determination is upheld and EPA was performing
implementation work relating thereto, EPA will return the performance of such work to
Settling Defendant, and Settling Defendant shall pay EPA’s costs of such work as U.S.
Future Response Costs in accordance with Paragraph 95.a of this Consent Decree. If
only a portion of EPA’s ARAR waiver determination is upheld or if EPA’'s ARAR waiver
determination is not upheld in any part,' and EPA was performing implementation work
relating to the ARAR waiver determination, EPA will return the performance of work to
Settling Defendant, and Settling Defendant shall pay EPA’s costs of the implementation
work relating to the ARAR waiver determination, as U.S. Future Response Costs in
accordance with Paragraph 95.a, but only to the extent that such work was performed to
implement any portion of the revised permit modification decision upheld by the Court of
Appeals or was incorporated into work performed to implement a subsequent further
revised permit modification decision that is not appealed or (if appealed) is Qpheld on
appeal.

(v) Inany appeal by the State to the Court of Appeals challenging a
decision by EPA to waive an ARAR for the Rest of the River Remedial Action or O&M,

the United States, the State, and Settling Defendant (if a party) shall jointly move the
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Court of Appeals for an expedited briefing schedule and expedited consideration of the
State's petition for review».
(vi)  For any work conducted by Settling Defendant during the

pendency of a State challenge to a determination by EPA to waive an ARAR for
the Rest of the River Remedial Action or O&M, Settling Defendant shall not be deemed
to be in noncompliance with this Consent Decree for failure to comply with such ARAR
unless and until the Court of Appeals determines that EPA imbrorperly waived such
ARAR and Settling Defendant fails to comply with such ARAR in accordance with the
applicable schedule as determined by the Court or as approved by EPA (after
reasonable opportunity for review and comment by the State) following the Court's
decision.

(vi) Inthe event that Settling Defendant or EPA performs work
during the pendency of a State chalienge to a determination by EPA to waive an ARAR
for the Rest of the River Remedial Action or O&M, and if the Court of Appeals thereafter
holds that EPA improperly waived such ARAR, EPA shall not withhold issuance of the
Certifications of Completion described in Paragraphs 88 and 89 of this Consent Decree
on the ground that the work performed by Settling Defendant or EPA prior to the date
when compliance with such ARAR is required under the Court’s deéision did not meet or
comply with such ARAR.

(vii) “The provisions of this Paragraph 22.bb shall not apply to any

work that is severable from work subject to the State’s challenge to a determination by

EPA to waive an ARAR for the Rest of the River Remedial Action or O&M.



ccC. Challenges by Connecticut to EPA Determination to Waive an

ARAR. Paragraph 22.bb is incorporated in this subparagraph by reference except that

each reference to “the State” shall be read as a reference to “Connecticut.”

IX. PERFORMANCE STANDARDS AND RELATED REQUIREMENTS

23.  Settling Defendant shall perform the response actions required under this
Consent Decree to achieve and maintain the Performance Standards as described in
this Section IX and in the SOW (Appendix E to this Consent Decree), the Upper ¥z Mile
Reach Removal Action Work Plan (Appendix F to this Consent Decree), and the Rest of
the River SOW (to be developed pursuant to this Consent Decree).

24. The following general Performance Standards shall apply to the response

actions undertaken pursuant to this Consent Decree.

a For each Settling Defendant Property that is subject to a Removal
Action Outside the River or the Upper 2 Mile Reach Removal Action pursuant to this
Consent Decree, Settling Defendant shall execute and record a Grant of Environmental
- Restrictions and Easements (“ERE") in accordance with the applicable provisions of
Section Xl of this Consent Decree.

b. For each Non-Settling Defendant Property that is not in residential
use, and that is subject to a Removal Action Outside the River (except for the Aliendale
School Property) or the Upper V2 Mile Reach Removal Action pursuanf to this Consent

, Decree, Settling Defendant shall make best efforts to obtain the execution-and
recordation of an ERE (or a Notice ERE for such property that is State-owned and

subject to Article 49 of the State Constitution) in accordance with the applicable
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provisions of Section XlII of this Consent Decree (unless the Performance Standards for
residential use, as described herein and in the SOW, are achieved at such property). If
_"an ERE cannot be obtained for any such property in accordance with Section X!l of this
Consent Decree, Settling Defendant shall implement a Conditional Solution at such
property in accordance with Paragraphs 34-38 of this Consent Decree.
c. For the riverbank portions of properties located in the 1 ¥z Mile
Reach, to the extent that EREs are required pursuant to the 1 ¥z Mile Reach Removal
Action for such riverbanks that are not relatively inaccessible, Settling Defendant shall
execute and record EREs for such riverbanks at Settling Defendant Property in
accordance with the applicable provisions of Section XIlil of this Consent Decree. | In
addition, for such riverbanks at Non-Settling Defendant Property, if EPA is unable to
obtain EREs without compensation to the property owners pursuant to Paragraph 21.b,
Settling Defendant shall make best efforts to obtain the execution and recordation of
EREs for such riverbanks in accordance with the applicable provisions of Section X!l of
this Consent Decree.
d. For properties located in the Rest of the River, to the extent that
EREs are required at such propénies pursuant to the Rest of the River Remedial Action,
Settling Defendant shall execute and record an ERE at each such Settling Defendant
Property in accordance with the applicabie provisions of Section XIl of this Consent
Decree, and shall make best efforts to obtain the execution and reco'rdation' of an ERE

at each such Non-Settling Defendant Property (or a Notice ERE for such property that is

115



State-owned and subject to Article 49 of the State Constitution) in accordance with the
applicable provisions of Section Xili of this Consent Decree. ‘

" e. " Forthe Removal Actions Outsidéthe River, €xceptas specified in"
this Section IX or in the SOW, the extent of response actions to address PCBs in soil
shall be determined by spatial averaging methods, as described in Attachment E to the
SOW. Such spatial averaging methods shall be applied to the averaging areas
described, or determined in accordance with the specifications and procedures set forth,
in Sections 2.2, 2.3, 2.5, and 2.6 and Attachment E of the SOW. For certain areas
subject to the Removal Actions Outside the River, the SOW provides for Settling
Defendant to select one of three options for determining averaging areas for the tép foot
of soil at a property: (i) consideration of the overall property as an averaging area, or,
for the GE Plant Area, use of the pre-established averaging areas identified in
Attachment E to the SOW, provided that Settling Defendant achieves certain not-to-
exceed ("NTE") PCB concentrations in the top foot of soil in unpaved areas and any
other conditions set forth in Attachment E to the SOW are met; (ii) establishment of
averaging areas which do not exceed 1.0 acre for GE-owned industrial portions of the
GE Plant Area, 0.5 acre for other commercial/industrial properties or recreational
properties, or 0.25 acre for residential properties; or (iii) proposal of other specific
averaging areas to EPA for approval. If Settliing Defendant selects the first of these
options for a given property or area, Settling Defendant shall, in addition td achieving the
other applicable Performance Standards, remove and replace all soils in the top foot in

unpaved portions of such property or area in which PCBs have been detected in excess
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of the following NTE concentrations: 125 ppm at a commercial/industrial property or
area; 50 ppm at a recreational property or area; or 10 ppm at a residential property.
f. For the areas subject to Removal Actions Outside the River, Settling
Defendant shall evaluate the non-PCB Appendix IX+3 constituents in soils and
sediments in each averaging area in accordance with the procedures set forth in
Sections 2.2 through 2.6 and Attachment F of the SOW for evaluating such constituents.
Based upon such evaluation, Settling Defendant shall conduct additional response
actions, if any, to achieve the applicable Performance Standards for such non-PCB
constituents as set forth in Sections 2.2 through 2.6 and Attachment F of the SOW. k
g. For the Removal Actions that relate to groundwater and NAPL —
namely, the Plant Site 1 Groundwater Management Area Removal Action, the Former
Oxbows J and K Groundwater Management Area Removai-Action, the Plant Site 2
Groundwater Management Area Removal Actions, the Plant Site 3 Groundwater
Management Area Removal Action, and the Former Oxbows A and C Groundwater
Management Area Removal Action -- Settling Defendant shall implement and operate
the groundwater/NAPL monitoring, assessment, and response programs described in
Attachment H to the SOW for each Groundwater Management Area described in
Attachment H to the SOW, and shall achieve the Performance Standards for
groundwater quality and for NAPL set forth in Section 2.7, Attachment H, and (where

applicable) Annex 2 of the SOW.
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25.  The Performance Standards for the Removal Actions at the GE Plant Area
shall inclqde all requirements for the GE Plant Area identified as Performance Standards
in the SOW attached to this Consent Decree, and the following requirements:. —

a. Settling Defendant shall perform sofl remediation to address PCBs
at the GE Plant Area (excluding the on-plant coﬁsolidation areas) as follows:

(i) In an approximate 200-foot wide strip along the north side of the
River, located in the area from the former Thermal Oxidizer iocation downstream to the
GE Plant Area boundary, as depicted generally on Figures 2-1 and E-1 of the SOW,
Settling Defendant shall remove all paved surfaces, gravel, buildings/structures (exc'ept
for the 64W oil/water separator), and underlying soil to a total depth of one foot, and
shall replace that pavement/soil with a one-foot vegetative Engineered Barrier, as
described in Attachment G to the SOW, provided, however, that such barrier need not
be installed in any discrete portion of this strip where the average PCB concentrations
do not exceed 10 ppm in the top foot, 15 ppm in the 1-3 foot depth, and 100 ppm in the
top 15 feet, so long as the effectiveness of the barrier is not impaired b-y discontinuities
in the barrier.

(i) In a portion of East Street Area 2 - South that has been
proposed for use as a City recreational area, as generally depicted on Figures 2-1 and
E-1 of the SOW, Settling Defendant shall install a one-foot-thick soil cover, as described
in Attachment G to the SOW, and shall remove and replace soils in the ne*t two feet

below that cover as necessary to achieve a PCB average of 15 ppm in that depth

increment.
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(i) Except at the areas described in Paragraph 25.a(i) and 25.a(ii)
above and in Paragraph 25.d below, Settling Defendant shall take the following
rresponse-actions for the top one foot.of soil in each averaging area at the GE Plant
Area: (A) For unpaved portions of such an averaging aréa that are located within the
1.00-year floodplain of the Housatonic River or Unkamet Brook, Settling Defendant shall
remove and replace soils to achieve a PCB average of 25 ppm or below in the top one
foot. (B) For unpaved portions of such an averaging area that are located outside that
100-year floodplain, Settling Defendant shall either (at its option) remove and replace
soils in the top foot or place a soil cap over soils in the top foot to achieve a PCB
average of 25 ppm or below in the top one foot. Specifications for such soil cap are
described in Attachment G to the SOW. (C) For any averaging area where the average
PCB concentration in the top one foot exceeds 25 ppm in the entire area (paved and
unpaved portions combined), Settling Defendant shall recalculate the average PCB
concentration after incorporating the anticipated performance of the response actions
described in clause (A) or (B) above (as applicable). If that recalculated average PCB
concentration still exceeds 25 ppm, Settling Defendant shall either (at its option) remove
pavement/soils in the top foot to achieve a PCB average of 25 ppm in the top foot of the

_ averaging area or maintain and enhance existing pavement/concrete surfaces in those
paved areas determined to cause the exceedance of the 25 ppm average in the top foot,
in accordance with the specifications for pavement enhancement in Attachrﬁent G to the

SOW. Where such pavement enhancement is undertaken within the 100-year floodplain
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of the Housatonic River or Unkamet Brook, Settling Defendant shall provide Fiood
Storage Compensation.

{v) - Except at the areas described inParagraph 25.d below, if the
PCB averagewir; the sail at the 1-é foot depth increment éxceeds 200 bpm in any
averaging area at the GE Plant Area, Settling Defendant shall perform the following
activities: (A) in any such area located within the 100-year fioodplain of the Housatonic
River or Unkamet Brook, Settling Defendant shall remove and replace soils as
necessary to achieve a PCB average of 200 ppm in the 1-6 foot depth. (B) In any such
area located outside the 100-year floodplain, Settling Defendant shall undertake a
combination of soil removal/replacement in unpaved areas and either (at its option) soil
removal/replacement or enhancement of existing pavement/concrete surfaces in paved
areas as necessary to ensure that the PCB concentrations causing the average to
exceed 200 ppm are removed or covered by enhanced pavement.

(v) If any averaging area at the GE Plant Area containing utilities
. has a PCB average exceeding 200 ppm in the 1-6 foot depth in the utility corridor(s),
Settling Defendant shall submit to EPA for review and approval an evaluation of the
need for any additional response actions in such area and shall implement any such
actions as approved by EPA. In addition, in the event that a new subgrade utility is
installed or an existing subérade utility is repaired or replacéd in the fﬁture at the GE
Plant Area, Settling Defendant shall ensure that the average PCB concentfation in the
backfill material does not exceed 25 ppm (or, for areas described in Paragraphs 25 a(ii)

and 25.d(vi), 10 ppm in the top three feet and 25 ppm for soils at greater depth).

120



(vi) At each averaging area (paved and unpaved portions
combined) in which the PCB average exceeds 100 ppm in the top 15 feet after taking
into éccount any response actions for sails in the top six feet, Settiing Defendant shall
install Engineered Barriers in accordance with the specifications for such barriers in
"~ Attachment G to the SOW. Where such Engineered Barriers are installed within the

100-year floodplain of the Housatonic River or Unkamet Brook, Settling Defendant shall
provide Flood Storage Compensation.}

b. Settling Defendant shall cap the Hill 78 Consolidation Area and
other on-plant consolidation areas after use of these areas for on-plant consolidation of
excavated materials and building demolition debris. The caps for these areas shall
comply with the specifications set forth in Attachment G to the SOW for consolidation
areallandfill caps.

c. Settling Defendant shall complete the installétion of sheétpiling and
other NAPL/groundwater containment/recovery controls in the East Street Area 2-South
former seep areas and the Building 68 Area, and shall continue to operate and maintain
those systems, in accordance with the Work Plans and EPA conditional approval letters
contained in Annex 2 to the SOW, and as necessary to achieve the applicable
Performance Standards set forth in those Work Plans and EPA conditional approval
letters and in Attachment H to the SOW. If other similar seep areas are identified,
Settling Defendant shall implement similar NAPL/groundwater containment/recovery

systems as proposed to and approved by EPA.



d in addition to the other Performance Standards applicable to the GE
Plant Area, Settling Defendant shall perform the following in the Unkamet Brook Area:
. -(i) Settling Defendant shali .reroute-UnkametBrook toits - _ __ _
appréximate former channel, as specified in Sectioh 2.2.2 of the SOW.

(i) Settling Defendant shall cap the former Unkamet Brook landfill
with a consolidation area/landfill cap in the unpaved portion and an asphait Engineered
Barrier in the currently paved portion; in accordance with the specifications in
Attachment G to the SOW.

(i) Following rerouting of Unkamet Brook, Settiing Defendant shall
remove and repléce brook sediments to achieve a 1 ppm PCB average in the surface
sediments (i.e., the top one foot of sediments) in each of three reaches of the brook, as
specified in Section 2.2.2 of the SOW. In addition, Settling Defendant shall (at its optioh)
either remove and replace sediments or install a soil cover over the inundated wetlands
that are not subject to the former fandfili cap to achieve a 1 ppm PCB average in the top
foot of each such inundated wetland, as specified in Section 2.2.2 of the SOW. Any loss
of wetlands shall be mitigated through the payment that Settling Defendant will make in
accordance with Paragraph 114.b of Section XXI of this Consent Decree (Natural
Resource Damages).

(iv) Inthe non-industrial area owned by Settling Defendant to the _
east of the former Unkamet Brook landfill (as generally depicted on 'Figure.s 2-3 and E-1
of the SOW), Settling Defendant shall remove and replace soils to achieve a 10 ppm

PCB average in the top foot and a 15 ppm PCB average in the 1-3 foot depth, and shall
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install a vegetative Engineered Barrier if the PCB average in the top 15 feet (after taking
into account any soil removal/replacement in the top three feet) exceeds 100 ppm.

A ) —SetﬂinQ Defendant shall evaluate the potential changes to flood
storaée capacity of the Unkamet Brook floodplain due to the performance of the
response actions described in Paragraphs 25.d(i) through 25.d(iv), and shall provide
‘Flood Storage Compensation. However, to obtain such compensation, Settling
Defendant shall not be required to remove soils from the former Unkamet Brook landfill
prior to placement of the cap/barrier.

(vi) For non-industrial recreational areas in the Unkamet Brook
floodplain that are not owned by Settiing Defendant (as generally depicted on Figures 2-
3 and E-1 of the SOW). if an ERE is obtained at a property in accordance with Section
XIiI of this Consent Decree, Settling Defendant shall remove and replace soils to
achieve a 10 ppm PCB average in the top foot and a 15 ppm PCB average in the 1-3
foot depth at each averaging area; and Settling Defendant shall install an Engineered
- Barrier in any averaging area with a PCB average exceeding 100 ppm in the top 15 feet
(after taking into account any soil removals for the top three feet) and shall provide Flood
Storage Compensation. For any property in such areas for which an ERE is not
obtained, Settling Defendant shall implement a Conditional Solution in accordance with
Paragraphs 34-38 of this Consent Decree. |
(vii) For commercial/industrial areas that are not owned by Settling

Defendant (as generally depicted on Figures 2-3 and E-1 of the SOW), if an ERE is

obtained at a property in accordance with Section Xlil of this Consent Decree, Settling
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Defendant shall achieve at such property the same Performance Standards set forthin =~ —
Paragraphs 26.c(i)iv) and 26.e. For any such property for which an ERE is not
- — ~— obtained, Sett&ng Defendant shall implement-a Conditional Solutior-n-accordance with —
Paragraphs 34-38 of this Consent Decree. | -
| e. For the portion of the commercial/indusirial property within East Street

Area 1-North that is not owned by Settling Defendant (Parcel K10-14-1), if an ERE is
obtained in accordance with Section XlIl, Settling Defendant shall achieve the same
Performance Standards set out in Paragraphs 26.c(i)-(iv) and 26.e. If an ERE is not
obtained for such portion, Settling Defendant shall implement a Conditional Solution in
accordance with Paragraphs 34-38 of this Consent Decree.

26. The Performance Standards for the Removal Actions at the Former Oxbow  —
Areas shall include all requirements for the Former Oxbow Areas identified as
Performance Standards in the SOW attached to this Consent Decree, and the following
requirements: -

a. At the Lyman Street and Newell Street parking lots owned by

Settling Defendant (as generally depicted on Figure 2-4 of the SOW), Settling Defendant
shall remove the top one foot of pavement/soil and replace such pavement/soil with a
one-foot vegetative Engineered Barrier, as described in Attachment G to the SOW,
except as follows: (i) In lieu of removal of the top foot of pavement/soil, Settling
Defendant may propose to EPA the installation of a one-foot vegetative Eﬁgineered

Barrier over the existing pavement/soil, and may implement that approach provided that _

EPA approves such approach (based on consideration of PCB levels, impacts on
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drainage, and other relevant factors) and that Flood Storage Compensation is provided.
(i) An Engiﬁeered Barrier need not be installed in any discrete portion of either parking
lot where the average PCB concentrations do not exceed 10 ppm in the top foot, 15 ppm
in the 1-3 foot depth, and 100 ppm in the top 15 feet, so long as the effectiveness of ‘
such barrier is not impaired by discontinuities in the barrier. |
b. For the wooded area at Newell Street Area Il and the riparian strip
at Newell Street Area | which are owned by Settling Defendant (as generally depicted on
Figure 2-4 of the SOW), Settling Defendant shall either (at its option): (i) remove and
replace soils to achieve PCB averages of 10 ppm in the top foot and 15 ppm in the 1-3
foot depth, and install a vegetative Engineered Barrier if the PCB average in the top 15
feet (after taking into account any soil removal/replacement in the top three feet)
exceeds 100 ppm; or (ii) remove the top foot of soil and install a vegetative Engineered
Barrier over portions of the are‘a until the average PCB concentrations in the remainder
of the area do not exceed 10 ppm ih the top foot and 15 ppm in the 1-3 foot depth, and
also install a vegetative Engineered Barrier in any other portions of the area where the
PCB average exceeds 100 ppm in the top 15 feet. For any Engineered Barrier installed,
Settling Defendant shall provide Flood Storage Compensation.
C. For commercial/industrial properties, if an ERE. is obtained for a

property in accordance with Section Xl of this Consent Decree, Settling Defendant —

shall, at each such property:
() remove and replace soils in the top one foot in the unpaved

\ portion of each averaging area to achieve a 25 ppm PCB average in such portion;
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(i) in the paved portion of each averaging area, if the PCB

average in the top one foot exceeds 25 ppm, either (at Settling Defendant's

option) remove and replace sc?ils to achieve a 25 ppm PCB average in the top
foot or enhance existing pavement in such portioh and provide Flood Storage
Compensation;

(i)  remove and replace subsurface soils in the 1 to 6 foot depth
interval to achieve a 200 ppm PCB average in such interval at the property
(considering paved and unpaved portions combined); and

(iv) install an Engineered Barrier if the PCB average in the top 15
feet at the property (considering paved and unpaved portions combined) exceeds
100 ppm (after taking into account any soil removals for the top six feet), and
provide Flood Storage Compensation.

d. For recreational properties (other than those described in

Paragraphs 26.a and 26.b), if an ERE is obtained for a property in accordance with

Section XIli of this Consent Decree, Settling Defendant shall, for each averaging area,

remove and replace soils to achieve a 10 ppm PCB average in the top one foot and a 15

ppm PCB average at a depth of 1-3 feet. In addition, Settling Defendant shall install an

Engineered Barrier if the PCB average in the top 15 feet at such a property (considering

paved and unpaved portions combined) exceeds 100 ppm (after taking into account any

soil removals for the top three feet), and provide Flood Storage Compensation.

e. At commercial/industrial or recreational properties where subgrade

utilities are present and the average PCB concentration in soils in the utility corridor(s)
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exceeds 200 ppm, Settling Defendant shall submit to EPA for review and approval an
evaluation of the (\eed for any additional response. actions in such area, and shall
implement any such actions as approved by EPA. In addition, in the event that a new
subgrade Qtility is installed or an existing subgrade utility is reﬁéired or replaced at such
a property in the futm;e, Settling Defendant shall ensure that the average PCB
concentration in the backfill material does not exceed 25 ppm at a commercial/industrial
property or 10 ppm in the top three fegt and 25 ppm for soils at greéter depth at a
recreational property.

f. At current residential properties, Settiing Defendant shall achieve a
2 ppm PCB average to a depth of one foot at each averaging area, using an |
approximate 25-foot sampling grid, and shall achieve a 2 ppm PCB average at a depth
of one foot to the depth at which PCBs have been detected (up to a maximum of 15
feet), based on averaging procedures described more fully in the SOW.

g. Settling Defendant shall complete the installation of sheetpiling and
other NAPL/groundwater controls in the Lyman Street Area former seep area and the
installation of a dense non-aqueous phase liquid (‘DNAPL") recovery system at Newell
Street Area |, and shall continue to operate and maintain those systems, in accordance
with the Work Plans contained in Annex 2 to the SOW, as approved or conditionally
approved by EPA, and as necessaryuto achieve the applicable Performance Standards
set forth in those Work Plans and EPA approval/conditional approval Ietters‘and in

Attachment H to the SOW. If other similar seep areas are identified, Settling Defendant



shall implement similar NAPL/groundwater containment/recovery systems as proposed
to and approved by EPA.

- h. If an ERE is not obfained at a non-residential property not owned by
Settling Defendant at the Former Oxbow Areas, Settling Defendant shall implement a
Conditional Solution at such property in accordance with Paragraphs 34-38 of this
Consent Decree.

27.  The Performance Standards for the Allendale School Removal Action shall
include all requirements for the Allendale School Property-identified as Performance
Standards in the SOW attached to this Consent Decree and in the Removal
Design/Removal Action Work Plan for the Allendale School Property (contained iﬁ
Annex 3 to the SOW), as approved or conditionally approved by EPA, and the following
requirements:

a. Settling Defendant shall remove all soils (including soils under the
existing cap) in which PCBs have been detected at concentrations exceeding 2 ppm,
except within an approximate 25-foot wide strip along the rear portions of the school
building, where {due to constructability issues) Settiing Defendant shall remove soils to
achieve a PCB average of less than 2 ppm.

b. Settling Defendant shall replace removed soils with clean soil and
restore the area in accordance wiih the Work Plan and EPA conditional approval letter
contained in Annex 3 to the SOW.

28. The Performance Standards for the Removal Actions at the Housatonic

River Fioodplain - Current Residential Properties shall include all requirements for the
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Housatonic River Floodplain - Current Residential Properties identified as Performance
Standards in the SOW attached to this Consent Decree, and the following requirements:

a. For current residential properties adjacent to the 1% Mile ReaEh,
Settling Defendant shall remove and replace soils in Acfual/PotentiaI Lawns to achieve,
at each averaging area, a 2 ppm PCB average in the top one foot and a 2 ppm PCB
average from one foot to the depth at which PCBs have been detected (up to a
maximum of 15 feet), based on averaging procedures described more fully in the SOW.
Other portions of these properties shall be addressed in the 1 ¥2 Mile Reach Removal
Action as described below in Paragraph 32.

b. For current residential properties downstream of the Upper 2-Mile
Reach, Settling Defendant shall perform the following:

(i) remove and replace soils in Actual/Potential Lawns on current
residential properties to achieve, at each averaging area, a 2 ppm PCB average in the
top foot and from one foot to the depth at which PCBs have been detected (up to a
- maximum of 15 feet), based on averaging procedures described more ‘quy in the SOW,

(i) implement appropriate short-term measures, approved by EPA,
for portions of such properties that do not constitute Actual/Potential Lawns, where PCB
levels exceed MADEP's short term measure ("STM") trigger levels, as specified in the
SOW; and

(i) address final remediation of the portions of such prbperties that
do not constitute Actual/Potential Lawns in the Remedial Action for the Rest of the River,

described in Paragraph 33 below.



29.  The Performance Standards for the Removal Action for the Housatonic
River Floodplain - Non-Residential Properties (which are l9cated adjacent to the 1% Mile
Reach) shall include all ret;uirements for_thé Housatonic Rive'r Floodplain - Non-
Residential Properties identified as Perfonnénce Standa'rds in the SOW attached to this
Consent Decree, and the following requirements:

a. At recreational properties (other than riverbank portions), if an ERE
is obtained for such a property in accordance with Section Xili of this Consent Decree,
Settling Defendant shall remove and replace soils to achieve PCB averages of 10 ppm
in the top one foot and 15 ppm in the 1-3 foot depth increment at each averaging area,
and shall install an Engineered Barrier on such property if the average PCB
concentration exceeds 100 ppm in the top 15 feet (after taking into account any soil
removals for the top 3 feet) and provide Flood Storage Compensation. In addition,
Settling Defendant shall comply with the requirements of Paragraph 26.e. If an ERE is
not obtained for such a property, Settiing Defendant shall implement a Conditional
Solution at such property in accordance with Paragraphs 34-38 of this Consent Decree.

b. At commercial/industrial properties (other than riverbank portions), if
an ERE is obtained for such a property in accordance with Section Xl of this Consent
Decree, Settling Defendant shall undertake the same response actions and achieve the
same Performance Standards described in Paragraphs 26.c(i)-(iv) and 26 e, for the non-
riverbank averaging areas at these floodplain properties. If an ERE is not 6btained for
such a property, Settiing Defendaht shall implement a Conditiona! Solution at such

property in accordance with Paragraphs 34-38 of this Consent Decree.



30. The Performance Standards for the Silver Lake Area Removal Action shall '
~ include all requirements for the Silver Lake Area iderjtifi'ed as Performance Standards in
- the SOW attached to this Consent Decree, and the following réquirements:_
a. Settiing Defendant shall remove and replace bank soils in
accordance with the following:.
() At the currently residential properties that are subject to this
Removal Action (as described in Section 2.6.2 of the SOW and generally depicted on
Figure 2-25 of the SOW), Settling Defendant shall either: (A) remove and replace bank
soils to achieve a PCB average of 2 ppm in the top foot and in the depth from one foot to
the depth at which PCBs have been detected (up to a maximum of 15 feet) in the bank
soils; or (B) if the rest of a property will be remediated at the same time as the bank
soils, remove and replace soils Ato achieve a PCB average of 2 ppm in the top foot and in
the depth from one foot to the depth at which PCBs have been detected (up to a
maximum of 15 feet) at the overall property (or designated averaging areas if less than
the entire property).
(i) For each remaining bank soil averaging area (as described in
Section 2.6.2 and Attachment E of the SOW and generally depicted on Figure 2-25 of
the SOW), if an ERE is obtained in accordance with Section XllI of this Consent Decree,
Settling‘Defend;nt shallrrrermov'e and réplace bank soils to achieve PCB averages of 10
ppm in the top foot and 15 ppm in the 1-3 foot depth increment. If an ERE is not
obtained for such an area, Settling Defendant shall implemeht a Conditional Soiution at

such bank soil area in accordance with Paragraphs 34-38 of this Consent Decree.

131



b. Settiing Defendant shall remove approximately 400 in situ cubic
yards of sediments from an area of Silver Lake near the outfall from the GE Plant Area,
as specified in Section 2.6.2 and Attachment K to the SC_)V\/_anAd as generally depicted
on Figure 2-25 of the SOW. Settling Defendant shall rep-lace such removed sediments
with clean soil and restore and vegetate the portion of the affected area that is not under
water, in coordination with the installation of the sediment cap described in Paragraph
30.c and consistent with the requirements of Paragraph 118.c (Restoration Work) of
Section XXI (Natural Resource Damages) of this Consent Decree.

C. Settling Defendant shall install a cap and armoring system in Silver
Lake, which shall include a cap over the entire lake bottom (approximately 26 acres) and
armoring over the cap around the perimeter of the lake, and which shall meet the design
standards set forth in Section 2.6.2 and Attachment K to the SOW.

d. Settling Defendant shall conduct periodic inspections and
monitoring of the Silver Lake cap and armor system in accordance with the
specifications in Attachment K to the SOW. To the extent that the conditions specified in
Attachment K to the SOW for further evaluation or corrective actions for components of
this cap and armor system are met, Settling Defendant shall conduct such further
evaluations and/or corrective actions subject to and in accordance with EPA approval.

In the absence of those conditions, no further response actions shall be required for this
system (except as otherwise required pursuant to Section XIX (Emergency Response)
or Paragraphs 162, 163, 167 and/or 168 (Pre- and Post-Certification Reservations) of

this Consent Decree).



31 . The Performance_Standards for the Upper ¥ Mile Reach Removal Action
shall consist of those requirements idenfified as Performance Standards Numbers 1, 2,
4,5 7,8,9 10,and 12 in Section 2.2 of the Removal Action Work Plén for the Upper V2 '
Mile Reach as approved by EPA, which is set forth in Abpendix F to this Consent
Decree. (The other number.ed Performance Standards in that Work Plan relate to
Restoration Work, which is covered by Section XXI of this Consent Decree.)

32. Forthe 1 % Mile Reach Removal Action, Performance Standards will be
developed through the Engineering Evaluation/Cost Analysis being performed by EPA
and will be set forth in the 1 %2 Mile Reach Removal Action Memo. EPA intends to
implement the selected 1 ¥ Mile Reach Removal Action for sediments and riverbanks,
inciuding attainment of Performance Standards developed, with costs of the 1 Y2 Mile
Reach Removal Action to be shared pursuant to the provisions of Paragraphs 103-111
of Section XX of this Consent Decree (Reimbursement of Costs). EPA and Settling
Defendant agree to coordinate and cooperate, and to have their respective contractors
coordinate and cooperate, with each other in the performaﬁce of activities at the
properties in and adjacent to the 1 ¥ Mile Reach.

33.  For the Housatonic River - Rest of the River Remedial Action,

Performance Standards will be developed through the processes specified in Paragraph
22. and will be set forth in the final modification to the Reissued RCRA Permit and the
Rest of River SOW as provided in Paragraph 22 of this Consent Decree. Settling

Defendant shall perform the Rest of River Remedial Action and achieve such

Performance Standards, as provided in Paragraph 22 of this Consent Decree.



- 34. The Performance Standards for a Conditional Solution shall inciude all

requirements identified as Performance Standards for a Conditional Solution in the SOW  _

attached to‘ tﬁis‘Coan—DecFee, and that may be identified as Performance Standards
for a Conditiona! Solution in the Rest of River SOW, and.the following requirements:

a. (i) If Settling Defendant has made best >efforts but has failed to obtain a
property owner's agreement to record and/or register an ERE, or otherwise failed to
record and/or register an ERE, pursuant to Section Xlli of this Consent Decree, then
Settling Defendant shall use best efforts to obtain the property owner's consent for
access to the property for sampling and implementation of a Conditional Solution, as
described in subparagraph 34.c. of this Paragraph. If Settling Defendant has used best
efforts but consent for access for sampling and/or for implementation of a Conditional
Solution cannot be obtained, the United States and the State will assist Settling
Defendant in obtaining such access, including, but not limited to, Qse, as apprbpriate, of
their statutory and regulatory authorities to secure such access.

(i) Until such consent for access for sampling and for impiementation
of a Conditional Solution is obtained, Settling Defendant shall, on an annual basis, after
the initial attempt to obtain access, determine whether there has been a change in
ownership of such property. No .less frequently than every fifth year after such initial
attempt, and at any time there has been a. change ih ownership of such property,
Settling Defendant shall make best efforts to obtain from the properiy owner either (A)
an ERE, including access to perform related response actions, in accordance with

Section Xl of this Consent Decree, or (B) consent for access for sampling and for
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implementation of a Conditional Solution. If Settling Defendant, after using best efforts,
cannot obtain either of these, the provisions of Paragraphs 60.f through 60.h relating to
—Qovernmenial assistance in oBtain_ingwEREs and consent for access for sampling and
implémentation of a Conditional Solution will apply. Sett-ling Defendant shall implement
a Conditional Solution whenever access is granted.

b. If consent for access for sampling is obtained, Settling Defendant shall
conduct tightened grid soil sampling, in accordance with the SOW, to the extent
determined by EPA to be necessary to implement the obligations éet forth in
subparagraph 34.c. of this Consent Decree.

c. if consent for access to implementr a Conditional Solution is obtained,
Settling Defendant shall implement the following response actions, in accordance with
the SOW.

(i) For each averaging area at properties in commercial/industrial use
(except riverbanks and the banks of Silver Lake), Settling Defendant shall remove and
- replace soils as necessary to achieve an average PCB concentration of 25 ppm in the
top foot and 0-3 foot depth increments, and 200 ppm in the 1-6 foot depth increment
(after taking into account any soil removals for the top 3 feet), and shall install an
Engineered Barrier if the average PCB concentration in the top 15 feet exceeds 100
ppm (after taking into account any soil removals for the top 6 feet). In .addition, Settling
Defendant shall comply with the requirements of Paragraph 26.e.

(i) For each averaging area at properties in recreational use (except

riverbanks and the banks of Silver Lake), Settling Defendant shall remove and replace
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soils as necessary to achieve an average PCB concentration of 10 ppm in both the top

foot and 0-3 foot depth increments, and shall instaill an Engineered Barrier if the average

PCB concentration in the top 15 feet exceeds 100 ppm (after taking into account any soil

removals for the top 3 feet). In addition, Settling Defendant shall comply with the

—s

requirements of Paragraph 26.e.
" (iii) For each averaging area at riverbanks and the banks of Silver

Lake (where Conditional Solutions apply), Settling Defendant shall remove and replace
soils as necessary to achieve an average PCB concentration of 10 ppm in both the top
foot and the 0-3 foot depth increment.

d. After a Conditional Solution as described above has been implemented,
Settling Defendant shall conduct further response actions as set forth in this Paragraph
34.d.(i)-(ii1) to be protective of any legally permissible future use, as approved by EPA
after reasonable opportunity for review and comment by the State, if and when the
property owner or the owner’'s successors and assigns: (1) has submitted a plan to the
appropriate governmental authority(ies) to authorize any legally permissible future use (if
such plan or authorization is necessary) and such plan (if required) has been approved
by the governmental authority(ies), and (2) provides fo EPA and to Settling Defendant
(directly or through EPA) other documented evidence of a commitment to such use (for
example, such evidence may include evidence of financing or other financial assurance
for the project, other plans for implementing the project (such as architectural plans,

contracts for performance of the project, or other similar plans), or an affidavit that the

owner intends to go forward with the project or other change in use if the necessary
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respdhse actions are faken). In such event, Settling Defendant shall conduct additional

response actions at the property as necessary to achieve the following Performance

Standards:

(i) For any change from commercial/industrial or recreational usés to
residential, daycare, dr school (children under 18 years old) uses, Settling Defendant
shall achieve:

(A) for properties located in the floodplain of the Housatonic River,
the same Performanée Standards set forth in Paragraph 28 this Consent Decree and
Section 2.5.2 of the SOW for current residential properties in the Housatonic River
floodplain, or

(B). for properties in any other location at the Site, the same
Performance Standards set forth in Paragraph 26.f of this Consent Decree and Section
2.3.2 of the SOW for current residential properties at the Former Oxbow Areas.

(i) For any change from commercial/industrial uses to recreational
uses. Settling Defendant shall achieve the same Performance Standards set forth in
Paragraph 34.c.(ii) above.

(i) Settling Defendant shall conduct the following additional response
actions necessary to be protective of the legally permissible future Qse referenced above
in this Paragraph 34d as approved by EPA after reasonable opportunity for review and
comment by the State:

(A) any additional response actions necessary to achieve

appliéable Performance Standards in this Consent Decree or in the SOW for the legally
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permissible future use, including but not limited to adding new GW-2 sentinel wells
and/or other response actions if necessary to address any potential indoor air issues for _
new buildings, and deriving and achieving applicable Performance Standards for
Appendix IX+3 constituents in accordance with the SOW based on the new uses;
(B) if there are no Performance Standards in thisy Consent Decree  _
or the SOW for a iegally permissible future use (i.e., the use of the property is not
industrial/commercial, recreational or residential), Settling Defendant shall propose and
EPA will approve performance standards and response actions for such use as —
appropriate, and Settling Defendant shall implement such response actions to achieve
any such performance standards; and
(C) for any activities that would involve any off-property disposition  —
of soils or excavation of soils, response actions to ensure the proper excavation,
management and disposition of such soils and the protection of wdrkers and other
individuals during such excavation activities, in accordance with applicable laws and
regulations.
35. Within 30 days from the date that EPA notifies Settling Defendant in writing

that EPA has determined that the property owner has satisfied the criteria in Paragraph

34.d.(1) and (2) of this Consent Decree, Settling Defendant shall (subject to its rights to

{

seek dispute resolution regarding such determination under Section XXV of tHis
Consent Decree) submit to EPA for approval a Work Plan for pre-design activities (if
any) for the additional response actions described in subparagraph 34.d.(i)-(iii), and a

propoéed schedule for the subsequent submission of Work Plans for any other pre-
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design activities and for design and implementation of the additiona_l response actions
described in subparagraph 34.d.(i)-(iii). Following receipt of EPA's approv_al of ;he pre- '
design Work Plan and schec]ule, Settling De‘fendén1 shall submit the required Work -
, Plans and implement the additional response actions in accordance with EPA's
approval, irncluding the approved schedule.

36. Settling Defendant shall, on an annual basis,r after completion of physical
on-sité construction of any Conditional Solution under subparagraphs 34.c or 34.d,
determine whether there has been a change in ownership of such property. Within 30
days of completion of physical on-site construction of any such Conditional Solution, and
at any time there has been a change in ownership of such property, Settling Defehdant
shall provide notice to the owner (for the initial notice, notice shall also be sent to any
holders‘ of eésements), withlcopies to EPA and MADEP, of:

a. the requirements set forth in subparagraph 34.d. for implementing any
further response actions to be protective of any legally permissible future use (including
providing such owner with notice of contact persons at Settiing Defendant, EPA and
MADEP), and

b. the residual contamination on the property where the Conditional
Solution has been impiemented.

37.  Within seven days of a request from an owner of property where a .
Conditional Solution has been implemented, Settling Defendant shall provide to such

owner a written certification of Settling Defendant’s commitment to conduct further

response actions on such property in accordance with subparagraph 34.d.
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38. Following the implementation of any Conditional Solution under .
subparagraph 34.c or 34.d, Settling Defendant shall, on an annual basis, conduct an
i.nspection of such prdpert.y' not then owned by the United States or the State to
determine whether there has been any change in activities or use; in the property since
the date of implementation of such Conditional Solution where such changes in activities
or uses would involve exposure to soil greater than three feet in depth from the original
grade or would be inconsistent with the land use for which such Conditional Solution
was implemented. Such inspection shall be conducted in accordance with Appendix Q, _
including the criteria set forth therein. Within 30 days of such inspection, Settling
Defendant shall submit a report to EPA and MADEP based on an evaluation of thé
criteria set forth in Appendix Q, together with the appropriate supporting information, and —
otherwise in accordance with Appendix Q.

39. Modification of the SOW. Rest of the River SOW. Upper ¥ Mile Reach

Removal Action Work Plan or Work Plans.

a. For each Removal or Remedial Action required under this Consent -
Decree, if EPA determines that modification to the work specified in the SOW, the Upper
¥2 Mile Reach Removal Action Work Plan, the ‘Rest of the River SOW, and/or in work
plans developed pursuant to the SOW, the Rest of the River SOW, and/or this Consent
Decree is necessary to achieve and maintain the Performance Standards or to carry out
and maintain the effectiveness of-a particular Removal or Remediai Action; EPA may
~ require that such.modification be incorporated in the SOW, the Upper ¥ Mile Reach

Removal Action Work Plan, the Rest of the River SOW, and/or such other work plans;

140



provided, however, that a modification may only be required pursuant to this Paragraph
to the extént that it is con§istent with the scope of the response action for which the
modificatio;w is requirezi and do-es not modify the Performanqe Standards (except as
provided in Paragraph 217 (Modification) of this Consent Decree).

b. If Settling Defen;:iant objects to any modification determined by EPA
to be necessary pursuant to this Paragraph, it may seek dispute resolution pursuant to
XXV (Dispute Resolution), Paragraph 136 (record re\)iew). The SOW, the Upper- ¥ Mile
Reach Removal Action Work Plan, Rest of the River SOW, and/or other work plans shall
be modified in accordance with final resolution of the dispute.

c. Settling Defendant shall implement any work required by any
modifications incorporated in the SOW, the Upper ¥z Mile Reach Removal Action Work
Plan, the Rest of the River SOW, and/or in work p‘lan§ developed pursuant to the SOW,
the Rest of the River SOW, and/or tr;{s Consent Decree in accordance with this
Paragraph.

d. Nothing in this Paragraph shall be construed to afféﬁt any other
authority or right EPA or the State has under other paragraphs of this Consent Decree to
require performance of further response actions.

40. Nothing in this Consent Decree, the SOW, the Rest of the River SOW, the
Upper ¥ Mile Reach Rerhoval Action Work Plan, or any of the Work P.Ians developed
pursuant to this Consent Decree, the SOW or the Rest of the River SOW cc;nstitutes a .

warranty or representation of any kind by Plaintiffs that compliance with the work

requirements set forth in the SOW, the Rest of the River SOW, the Upper ¥z Mile Reach
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Removal Action Work Plan and/or . other Work Plans, which requirements are not part of
or included Within the Perfc)'(rnance Standards, will achieve the Performance Standards.

41.  Settling Defendant shall, prior to any off-Site shipment of Waste Material
from the Site to an out-of-state waste management facilify, provide written notification to
Atr;e approbriate state environmental official in the receiving facility's state and to the EPA
Project Coordinator of such shipment of Waste Material. However, this notification
requirement shall not apply to any off-Site shipments when the total volume of non-liquid
Waste Materials of all such shipments will not exceed 10 cubic yards.

a. Settling Defendant shall include in the written notification the following
information, where available: (i) the name and location of the facility to which the Waste
Material are to be shipped; (ii) the type and quantity of the Waste Material to be shipped;
(iii) the expected schedule for the shipment of the Waste Material, and (iv) the method of
transportation. Settling Defendant shall notify the state in which the planned receiving
faciity is located of major changes in the shipment plan, such as a decision to ship the
Waste Material to another facility within the same state, or to a facility iﬁ another state.

b. The identity of the receiving facility and state will be determined by
Settling Defendant following the award of the contract for construction of the Removal
or Remedial Action in which the shipment of Waste Materials is to be undertaken.
Settling Defendant shall provide the information required by Paragraph 41.a as soon as

practicable after the award of the contract and before the Waste Material is actually

shipped.
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42 Information from Future Sampling and Studies. For purposes of

~Paragraphs 162 and 163 (United States Pre- and Post-Cer‘tificaiion_ReservaLions),

Paragraphs 167 and 168 (State's Pre- and Post-Certiﬂéation Reservations), and

Paragraphs 171 and 172 (Connecticut's Pre- and Post-Certiﬁcation Rése&ations), EPA,
the State, and Connecticut agree that neithér of the following conditions or information
will be a sufficient basis to determine that a Removal Action or Remedial Action
. performed in accordance with this Consent Decree is not protective of human health or
the environment:

a. Sampling resuilts or other information demonstrating the presence of
PCBs in a given medium and a given area at the Site where Asuch results or information
show concentrations that are.gene_rally co‘nsistent with concentrations that are known to
remain or would be expected in such medium and area following completion of such
Removal or Remedial Action and achievement of the Performance Standards for such
Removal or Remedial Action; provided, however, that this subparagraph 42 a does not
apply to discovery of drums, barrels, tanks, transformers, capacitors, impoundments or
other containers of PCBs not known to EPA. MADEP, or CTDEP (as applicable) at the
time of lodging of this Consent Decree, or to any sampling resutts or other information
demonstrating the presence of PCBs that EPA, MADEP, or CTDEP (as applicable)
determines is the result 6f leaks from containers or spills tHat occur after the iodging of
this Consent Decree. |
b. = Studies regardi\ng the effects of PCBs that are: (i) not relevant, or (ii)

not reliable based on scient'rfi.cally valid principles. In determining'whether such studies
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are reliable based on scientifically valid principles, EPA, MADEP, or CTDEP (as
applicable) will_take into_ consideration, where applir._:abie, whether the theory or
technique can be or has been tested, whether the theory or techniqué and conclusions
drawn therefrom have been sugjected to publication and.peer review (for purposes of
this subparagraph, “peer review” shall mean réview by other professionais in the
relevant field), the known or potential rate of error, and the degree of acceptance of the
theory or technique and conclusions drawn therefrom in the relevant scientific
community, including, but not limited to, the degree to which the conclusions of such
studies have been replicated by other studies (if appropriate). o

X. REVIEW OF RESPONSE ACTIONS

43. Periodic Review. In accordance with the following provisions, Settling

Defendant shall conduct studies and investigations as requested by EPA to permit EPA
to conduct periodic reviews, consistent with Section 121(c) of CERCLA and any
applicable regulations, of whether the Removal and Remedial Actions undertaken
pursuant to this Consent Decree are protective of human health and the environment:

a. For the Removal Actions Outside the River, EPA may conduct such
periodic reviews commencing no earlier than five years after the initiation of construction
on whichever of those Removal Actions is the last one on which construction is
-commenced, and Settling Defendant shall conduct studies and investigations a-s
requested by EPA in connection with such reviews. _

b. For the Upper 2 Mile Reach Removal Action, EPA may conduct

such periodic reviews commencing no earlier than five years after compiletion of
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construction on that Removal Action, and Settling Defendant shall conduct studies and
investigations aé requested by EPA in connection wi;h such reviews,-consistem with
Sections 2.2 (Performance Standard 7) and 11.5.4 of the final Removal Action Work
Plan for the Upper ¥ Mile F;éach, as approved 5y EPA (Appendix F hereto).

C. For the Rest of the River Remedial Action, EPA will conduct such
periodic reviews in accordance with Section 121 (c)r of CE RCLA and any applicable
regulations and gu_idance._

44. EPA Selection of Further Response Actions. If EPA determines, at any

time, that any one of the response actions required pursuant to this Consent Decree is
not protective of human health and the environment, EPA may select further response

actions for the Site in accordance with the requirements of CERCLA and the NCP.

45. | Opportunity To Comment. Settiing Defendant, the State, Connecticut, and,
if required by Sections 113(k)(2) or 117 of CERCLA, the City and the public, will be
provided with an opportunity to comment on any further response actions proposed by
EPA as a result of a review conducted pursuant to Section 121(c) of CERCLA and to
submit written comments for the record during the comment period. PEDA shall be
provided an opportunity to comment on any further response actions proposed by EPA
as to property that has been or will be transferred to it by Settling Defendant pursuant to

the Definitive Economic Development Agreement.

46. Settling Defendant's Obligation To Perform Further Response Actions. |f

EPA selects further response actions for the Site pursuant to this Section, Settling

Defendant shall undertake or fund such further response actions to the extent that the
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reopener conditions in Paragraph 162 or Paragraph 163 (United States' Pre- and Post-
Certification Reservations) are satisfied. Settling Defendant and/or PEDA.(as to —
property that has been or will be transferred to PEDA pursuant to the Definitive

Economic [;evelopm;t Agreem:ant and for which it has assumed liability) may invoke

the procedures set forth in Section XXIV ‘(Dispute Resolution) to dispute (i) EPA's -
determin_ation that the reopener conditions of Paragraph 162 or Paragraph 163 of

Section XXVI (Covenants Not To Sue by Plaintiffs) are satisfied, (ii)) EPA's determination
that the response action is not protective of human health and the environment, and/or

(3) EPA's selection of the further response actions. Disputes pertaining to whether the
response action is protective or to EPA's selection of further response actions shall be

resolved pursuant to Paragraph 136 (record review).

47.  Submissions of Plans. If Settling Defencjant is required to perform the —

further response actions pursuant to Paragraph 46, it shall submit a plan for such work

to EPA for approval in accordance with the applicable procedures set forth in Section VI
(Performance of the Work by Settling Defendant), Section VIl (Removal Actions Outside —
the River), and Section VIl (River Response Actions) and shall implement the plan
approved by EPA in accordance with the provisions of this Decree.

Xl. SAMPLING PROTOCOLS

48. The Parties agree on the following sampling brotocols in addition to those
set forth in the SOW, Rest of River SOW and the Upper ¥ Mile Reach Work Plan with

respect to Settling Defendant's performance of the Work at the Site.
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a. The extent of soil remediation_to achieve the Performance
Standards relating to PCBs in soils in the Upper % Mile Reach and in the areas subject
to the Removal Actions Outside the River will be determined by spatial averaging
methodology, except as é;pr;essly s;;eciﬂéd herein; ir: the SOW. Spatial averaging is
a method of using computer software to draw perpendicular bisector lines between
adjacent sample locations, and thus create two-dimensional, samplé-specific polygon
areas called Thiessen polygons. Using the concentrations of the sampling points and
-areas within the polygons, area-weighted averages are calculated. The areas to which
spatial averaging calculations will apply are described in Attachment E to the SOW. The
protocols to be used for spatial averaging are also set forth in Attachment E to the SOW.
Data to be included in spatial averaging will include appropriate existing data, new data
provided by Settling Defendant (including data required to be coliected pursuant to this
Consent Decrc-ee), and new data provided -by the Agencies.
b. The Agencies reserve the right to conduct additional sampling in the

. areas subject to Removal Actions Outside the River. Results from the Agencies’
- sampling will be included in spatial averaging. The Agencies shall recover costs of such
sampling from Settling Defendant as U: S. Future Additional Sampling Costs and
Massachusetts Future Response Costs in accordance with Paragraphs 97 and 95.d,
respectively, of Section XX of this Consent Decree (Reimbursement of Costs). PEDA
reserves the right to conduct sampling on property to be transferred to it. Such sampling

shall comply with the requirements of Section X!l (Quality Assurance), and if completed
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and submitted to Settling Defendant in a timely manner will be included in the spatial

averaging.- - B

c. Settling Defendant shall perform additional sampling in the areas
subje_ct t; the éémaval Actions Outside thé River in accordance with the SOW, including
Attachments C and D to the SOW, and the Pre-design Investigation Work Plans
developed pursuant to this Consent Decree. For purposes of any Conditional Solution
to be performed pursuant to Paragraph 34.c of this Consent Decree, EPA may require
additional grid soil sampling to the extent necessary to design and implement a
Conditional Solution in accordance with the Performance Standards for Conditional
Solutions, as described in the SOW. In addition, Settling Defendant shall install and
operate groundwater mbnitoring detection systems as described in Attachmént H to the
SOW. o

d. Nothing in this Paragréph 48 or this Consent Decree shall be deemed
to require EPA to use spatial averaging in selecting or implementing the 1 ¥ Mile Reach
Removal Action, or to determine or control whether spatial averaging should be used in
selecting or implementing the Rest-of the River ARV_emediéi Action. Nor shall anything in
this Paragraph; 484‘6r1his Consent Decree be >deeme‘d‘ to preclude Settiing Defendant
from challenging, in any dispute resolution proceeding relating to the Rest of the River,
any decision by EPA not to use or approve spatial averaging in connection with the Rest

of the River Remedial Action, or from commenting on any decision by EPA not to use

spatial averaging in connection with the 1 ¥2 Mile Reach Removal Action.
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XH. QUALITY ASSURANCE, SAMPLING, and DATA ANALYSIS

48.  Settling Defendant shall use quality assurance, quality control, and chain
of custody procedures for all samples in accordance with its Quality Assurance Project
Plan (“QAPP") as approved by EPA and any subsequent amendments thereto as
approved by EPA. The QAPP shall incorporate "EPA Requirements for Quality
Assurance Project Plans for Environmental Data Operation” (EPA QA/RS) and
"Preparing Perfect Project Plans" (EPA /600/9-88/087). The QAPP shall be modified to
incorporate subsequent amendments to such guidelines upon written notification by EPA
to Settling Defendant of such amendment. Amended guidelines shall apply only to
procedures conducted after such notification. If relevant to the proceeding, the Parties
agree that validated sampling data generated in accordance with the QAPP(s) and
reviewed and approved by EPA, as well as validated sampling data generated by EPA in
accordance with similar quality assurance-procedures, shall be admissible as evidence,
without objection, in any proceeding under this Decree. Settiing Defendant shall ensure
that EPA and State personnel and their authorized representatives are allowed access
at reasonable times to all laboratories utilized by Settling Defendant in implementing this
Consent Decree. In addition, Settling Defendant shall ensure that such laboratories
shall analyze all samples submitted by EPA pursuant to the QAPP for quality'assurance

monitoring. Settiing Defendant shall ensure that the laboratories it utilizes for the
analysis of samples taken pur$uant to this Decree perform all analyses according to
accepted EPA methods. Accepted EPA methods consist of those methods which are

documented in the "Contract Lab Program Statement of Work for Inorganic Analysis"
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and the "Contract Lab Program Statement of Work for Organic Analysis," dated
February 1988, and any amendments made thereto during the course of the
implementation of this Decree of which Settling Defendant has notice, or other methods
approved in the QAPP. Settiing Defendant shall ensure that all laboratories it uses for
analysis of samples taken pursuant to this Consent Decree participate in an EPA or
EPA-equivalent QA/QC program. Settling Defendant shall ensure that all field
methodologies utilized in collecting samples for subsequent analysis pursuant to this
Decree will be conducted in accordance with the procedures set forth in the QAPP
approved by EPA.

50. Upon request, the Settiing Defendant shall aliow split or duplicate samples
to be taken by EPA and the State or their authorized representatives. Upon request,
and to the extent feasible given the size of the sample and the request for split or
duplicate samples by EPA and the State, ‘Settling Defendant shall aliow split or duplicate
samples to be taken by PEDA on property which has been or will be transferred to
PEDA by Settling Defendant. Settling Defendant shall notify EPA and the State and
PEDA (for any property which has been or will be transferred to PEDA by Settling
Defendant) not less than 7 days in advance of any sample collection activity unless
shorter notice is agreed to by EPA. In addition, EPA and the State shall have the right
to take any additional samples that EPA or the State deem necessary. Upon request,
EPA and the State shall provide to Settiing Defendant, or allow the Settlin.g Defendant to

take, split or duplicate samples of any samples they take as part of the Plaintiffs’

oversight of Settling Defendant’s implementation of the Work or as part of any
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investigations or other work performed by EPA or the State to select or implement the 1
¥ Mile Reach Removal Action.

51.  Settling Defendant shall submit to EPA 5 copies and to the State 4 copies
of the resuits of all sampling and/or tests or other data obtained or generated by or on
behalf of Settiing Defendant with respect to the Site and/or the implementation of this
Consent Decree unless the Agencies agree otherwise. Settling Defendant shalt submit
one copy each of the resuits of all sampling and/or tests or other data to DOI, NOAA,
Connecticut, the City (for the GE Plant Area), and PEDA (for property that has been or
will be transferred to PEDA by Settling Defendant) upon request.

52.  Notwithstanding any provision of this Consent Decree, the United States
and the State hereby retain all of their information gathering and inspection authorities
and rights, inciuding enforcement actions related thereto, under CERCLA, RCRA and
any other app_licable statutes or regulatioﬁs; provided, however, that nothing in this
Paragraph shall modify the limitations on Settling Defendant's obligations to reimburse
the United States or the State under Section XX (Reimbursement of Costs).

XIll. ACCESS AND LANDWATER USE RESTRICTIONS

53.  General Obligations for Settling Defendant Property.

a. Commencing on the date of lodging of this Consent Decree, Settling
Defendant shall provide the United States, the State, Connecticut, and their respective
representatives, including EPA, MADEP, DO!, NOAA, EOEA, and their ageﬁts,
contractors, subcontractors and employees, with access at all reasonable times to, over,

on, in, and under Settling Defendant Property — except (1) property used by GE Plastics
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as shown on the map attached hereto as Appendix A-8 and (2) property transferred to
PEDA pursuant to Paragraph 12 of this Consent Decree, as to which PEDA shall
provide such access in accordance with Paragraphs 12 and 65 — for the purpose of
conducting any activity pursuant to this Consent Decree, including, but not limited to, the
following activities:

(i) Monitoring the Work;

(i) Verifying any data or information submitted to the United States
- or the State;

(iii) Conducting investigations relating to contamination at or near
the Site;
(iv) Obtaining samples;
(v) Assessing the need for, planning, or implementing additional

response actions at or near the Site;

(vi) Implementing the Work pursuant to the conditions set forth in
Paragraph 178 (Work Takeover) of this Consent Decree;

(vii) Inspecting and copying records, operating logs, contracts, or
other documents maintained or generated by Settling Defendant or its agents, in
accordance with Section XXX (Access to Information) of this Consent Decree;

(viii) Assessing Settling Defendant's compliance with this Consent

Decree; and
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(ix) Determining whether the Site or other property is being used in
a manner that is prohibited or restricted, or that may need to be prohibited or restricted,
by or pursuant to this Consent Decree.

b. With respect to Settling Defendant Property used by GE Plastics as
shown on the map attached hereto as Appendix A-8, commencing on the date of lodging
of this Consent Decree, Settling Defendant shall provide the United States, the State,
Connecticut, and their respective representatives, including EPA, MADEP, DOI, NOAA,
EOEA, and their agents, contractors, subcontractors and employees, with access at all
reasonable times, and upon reasonable notice, to, over, on, in and under all locations at
such property where Work is being performed, or as necessary to conduct any activity
pursuant to this Consent Decree, including, but not limited to, the following activities:

(i) Monitoring the Work;
(i) Verifying any daté or information submitted to the United States
or the State;

(i) Conducting investigations relating to contamination at or near
the Site;

(iv) Obtaining samples;

(v) Assessing the need for, planning, or implementing additional
response actions at or near the Site; '

(vi) Implementing the Work pursuant to the conditions $et forth in

Paragraph 178 (Work Takeover) of this Consent Decree;
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(vii) Inspecting and copying records, operating logs, contracts, or
other documents maintained or generated by Settling Defendant or its agents, in
accordance with Section XXX (Access to Information) of this Consent Decree;

(viii) Assessing Settling Defendant’s compliance with this Consent
Decree; and

(ix) Determining whether the Site or other property is being used in
a manner that is prohibited or restricted, or may need to be prohibited or restricted, by or
pursuant to this Consent Decree.

c. In addition to the access rights set forth in Paragraph 53.a and provided
by any ERE or CER, for purposes of the 1 ¥2 Mile Reach Removal Action, Settling
Defendant shall grant EPA, and its agents, contractors, subcontractors, and employees,
certain services and access to the “Site Access and Services Area,” as that term is
defined in the Access and Services Agreément attached to this Consent Decree as
Appendix K (*A&S Agreement”), for activities associated with the 1 ¥2 Mile Reach
Removal Action (e.g., dewatering, storage, permanent consolidation of excavated
sediments and bank soils, and use of Settliing Defendant’s water treatment facilities) in
accordance with the provisions of the A&S Agreement.

d. Commencing on the date of lodging of this Consent Decree, Settling
Defendant shall not use, nor shall Settling Defendant allow any of its employees, agents,

independent contractors, lessees, sublessees, or assigns to use, Settling Defendant

Property in any manner that would interfere with or adversely affect the implementation,
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integrity or protectiveness of the response actions or Restoration Work implemented or
to be implemented pursuant to this Consent Decree.

e. EPA and MABEP agree, consistent with their responsibilities under
applicable law, to use reasonable efforts to minimize any interference with Settling
Defendant's operations through entry onto Settling Defendant Property pursuant to this
Consent Decree.

54. EREs for Settling Defendant Property. Where EREs are required under

this Consent Decree for any Settling Defendant Property in Massachusetts to
impiement, monitor, and/or protect the integrity of the response actions required by or
pursuant to this Consent Decree and/or the SOW, Settling Defendant shall execute and
record and/or register in the appropriate Registry of Deeds or Land Registration Office
EREs for such Settling Defendant Property according to the following schedule and
process: _ |
a. For Settling Defendant Property, Settling Defendant shall submit to EPA
and MADEP fully executed EREs, including, without limitation, subordination
agreements as required by subparagraph 54.c, titie work as required by subparagraph
54.e, and legal descriptions and surveyed plans of the affected properties and/or
restricted areas established therein, in accordance with the following schedule:
(i) For Settling-Defendant Property within each area su_bject toa

Removal Action Outside the River, as part of the submission of the Final Completion
Report for such Removal Action, or on a schedule proposed by Settiing Defendant and

approved by EPA, after a reasonable opportunity for review and comment by the State;
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(i) For the riverbank portions of Settling Defendant Property within
the area subject to the Upper ¥z Mile Reach Removal Action, as part of the submission
of the Final Completion Report for the Removal Action Outside the River which covers
the non-riverbank portion of the property, or on a schedule proposed by Settling
Defendant and approved by EPA, after a reasbnable opportunity for review and
comment by the State;

(iii) For the riverbank portions of Settling Defendant Property within
the area subject to the 1 ¥z Mile Reach Removal Action, excluding any non-accessible
riverbank portions of such property, on a schedule to be determined in connection with
the 1 ¥ Mile Reach Removal Action; and

(iv) For Settling Defendant Property within the area to be addressed
by the Rest of River Remedial Action, on a schedule to be determined in connection with
the Rest of River Remedial Action or Rest. of River SOW, if EREs are a component of
the Rest of River Remedial Action.

Settling Defendant, EPA and the State agree that, in an effort to reduce the
number of EREs for the GE Plant Area, it is in their mutual interest to develop a
schedule for establishing the EREs for Settling Defendant Property at the GE Plant Area
so that each such ERE covers multiple Removal Actions and multiple parcels of Settling
Defendant Property, where practicable; provided; however, that Settling Defendant

retains the right to submit an ERE for any specific portion of such property at which an

individual Removal Action is otherwise completed.
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b. As détermined by EPA, after reasonable opportunity for review and
comment by MADEP, and following written notice from EPA to Settling Defendant (with
a copy to MADEP) of EPA's preferred grantee, the ERE shall be granted to (i) MADEP,
(ii) the City, (iii) EPA (for the Rest of River Remedial Action, if applicable), (iv) another
state'or federal agency with at least statewide jurisdiction that h;s statutory authority to
hold propenrty interests and to administer or to enforce propedy restrictions such as
ERESs on behalf of the State or the United States, or (v) any other entity if Settling
Defendant gives its prior consent; provided, however, that nothing in this subparagraph
shall require the State, any of its agencies or the City to accept an ERE which EPA has
approved. In the event the State or the City will not accept an ERE approved by EPA
pursuant to this Paragraph, and such ERE is not granted to any of the other foregoing
entities, then, pursuant to this subparagraph, Settiing Defendant shall be bound by the
terms of such—ERE, as modified by EPA, after reasonable opportunity for review and
comment by MADEP and consultation with the LAT (if appropriate). If Settling
Defendant conveys any interest in the property subject to such ERE, then Settling
Defendant shall, uniess otherwise directed by EPA, after reasonable opportunity for
review and comment by MADEP, reserve to itself and otherwise establish in the
instrument effecting such conveyance the restrictions, covenants, easements,
obligations and conditions set forth in such ERE, as modified by EPA to take into
account suéh reservation to Settling Defendant, after a reasonable opportunity for review
and comment by MADEP, at the time of the conveyance of the interest in the property

subject to such ERE. In the event that an entity other than MADEP or EPA will be the
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grantee of an ERE, the ERE shall be modified as appropriate by EPA, after a reasonable
opportunity for review and comment by MADEP, and in consultation with the LAT, if
appropriate, to reflect the fact that MADEP and EPA are not the grantees; provided,
however that the modified ERE shall not impose additional substantive restrictions on
the property.

c. All EREs granted pursuant to this Paragraph 54 shall be substantially in
the form attached hereto as Appendix L, except: (i) as proposed by Settling Defendant
and approved by EPA, after a reasonable opportunity for review and comment by
MADEP; and (ii) if EREs for Settiing Defendant Property are a component of the Rest of
the River Remedial Action, EPA, MADEP, and Settling Defendant shall discuss and EPA
will approve (after a reasonable opportunity for review and comment by MADEP) any
appropriate modifications to the model ERE attached hereto as Appendix L (including
protocols) to reflect the Rest of the River ﬁemedial Action. All EREs granted pursuant to
this Paragraph 54 shall be enforceable under the laws of the State, including Mass. Gen.
Laws Ch. 184 and, as applicable, Mass. Gen. Laws Ch. 21E. Except as requested by
Settiing Defendant and approved by EPA, after reasonable opportunity for review and
comment by MADEP, each ERE shall be granted free and clear of all prior liens and
encumbrances and (i) if the ERE is granted to EPA, the ERE shall be acceptable under
the Attomey General's Title Regulations promulgated pursuant to 40 U.S.C. § 255; or (ii)
if the ERE is granted to an entity other than EPA, the ERE shall be éccept‘able under the
conveyancing laws, standards, and practices of the State. If there are prior liens,

encumbrances, or similar interests on the property, Settling Defendant shall use “best
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efforts” (as defined in Paragraph 60.b or 60.d, as applicable) to obtain, and submit
concurrently with the executed ERE, executed subordination agreements, in
substantially the form attached hereto as Appendix M, from holders of such prior liens,
encumbrances, and interests (except as requested by Settling Defendant and approved
by EPA, after a reasonable opportunity for review and comment by MADEP). For such
liens, encumbrances, or similar interests as are held by the City, the City shall execute
such subordination agreements without charge to Settling Defendant. For easements or
- similar non-fee property interests held by the State on Settling Defendant Property for
which Settling Defendant is obligated to impose an ERE pursuant to this Consent
Decree, the State shall not unreasonably withhold consent to subordinate such interests
to the ERE without compensation from Settling Defendant so long as such subordination
does not interfere with the use and purpose of such interest.
d. If Settling Defendant, aftér having used best efforts (as defined by
Paragraph 60.b or 60.d, as applicable), is unable to obtain and record or register an
- agreement, pursuant to Paragraph 54.c, with the holder of an easemént or other
encumbrance (including, but not limited to, a contract right to acquire property) at
Settling Defendant Property at the GE Plant Area to subordinate such interest to an ERE
on that property, Settling Defendant shall ensure that, with respect to any such interest
other than an interest heid by the United States, the State, or the City:.

(i) any work conducted at the area subject to and pursuant to that

interest complies with the Health and Safety and Soil Management Protocols that are
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exhibits to the ERE for that property, in the form attached to this Consent Decree as
Exhibits C and D to Appendix L;

(i) any work by the interest holder in any portion of such interest
containing an Engineered Barrier, a Landfill’Consolidation Area Cap, or a building
foundation used for disposition of building demolition debris (as described in the SOW)
shall only be conducted after the approval of EPA or the State (if the State is the grantee
of an ERE on the property containing the interest), except in an emergency;

(iii) for any emergency work by the interest holder in any portion of
such interest, the interest holder complies with the provisions of paragraph 8
(Emergency Excavation) of the ERE attached to this Consent Decree as Appendix L;

and

~ (iv) such interest holder, or any successor or assignee of such
interest, or Settling Defendant provides advance written notice of the interest holder's
intent to perform work at any portion of such interest to EPA and MADEP, and the
interest holder and any successor or assignee of such interest allows Settling Defendant
to comply with the provisions of this subparagraph 54.d; provided, however, that Settling
Defendant shall not be responsible for any failure of any such interest holder to provide
the two-hour notice of an emergency excavation required by Paragraph 8 of the ERE
attached to this Consent Decree as Appendix L of which emergency Settling Defendant
has no knowledge. However, Settiing Defendant shall provide such notice in

accordance with that provision of the ERE within two hours of the time that Settling

Defendant first gains knowledge of such emergency.
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The enforcement of the obligations set forth in the foregoing subparagrabhs (i)-
(iv) shall be a requirement of Settling Defendant hereunder. Except as provided in
Paragraph t2, Settling Defendant’s obligations under ‘this Paragraph 54.d shall remain in
effect after any conveyance of a fee interest in the property; provided, however, that
should PEDA cease to exist or otherwise will not or cannot perform the requirements in
subparagraphs 54.d(i)-(iv) on property transferred to PEDA, Settling Defendant shall
ensure that any interest holders with interests that are not subordinate to the ERE
comply with such requirements.

e. (i) For an ERE granted to the United States (in the Rest of the

River), Settling Defendant shall obtain a current title insurance commitment or report

prepared in accordance with the U.S. Department of Justice Standards for the

Preparation of Title Evidence in Land Acquisitions by the United States (1970).
— (i) Foran ERE grantéd to a grantee other than the United States,
Settiing Defendant shall obtain a current title insurance commitment or certification of
title conducted in accordance with the conveyancing laws, standards and practices of
the State, running to grantee, insuring or certifying, respectively, that Settling Defendant
holds good, clear and marketable title to Settling Defendant Property affected by the
ERE, and listing any encumbrances of record, with a copy of any such encumbrances to
be provided to grantee, along with the associated subordination agreement(s). If
Settling Defendant elects to provide a titie insurance commitment, the commitment shall

be provided by a recognized title insurance company acceptable to grantee, and

coverage shall be in an amount to be agreed upon with grantee. If Settling Defendant
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elects to provide a certification of title, the certification shall be provided by an insured
title examiner.

if such title insurance commitment, cer_‘tification, or report described in- -
subparagraph (i) or (ii) above reveals a defect in title, Settling Defendant shall correct
such defect (except as otherwise proposed by'SettIing Defendant and approved by EPA,

after reasonable opportunity for review and comment by MADEP).

f. EPA will determine, after a reasonable opportunity for review and
comment by the State and consultation with the LAT (if appropriate), whether the ERE
as executed, title and any necessary subordination agreements are acceptabie.
Nothing herein shall require the City, or the State, or any of its agencies, including
without limitation MADEP, to accept any interest in an ERE approved by EPA. After
approving an ERE, titie, and subordination agreements, EPA shall make a request to
MADEP to accept a grant of the ERE for ény ERE where MADEP is the proposed
grantee. If MADEP agrees to accept such a grant of an ERE, Settling Defendant shall,
within 10 working days of MADEP's written acceptance and retum thereof to Settling
Defendant, record and/or register said ERE with the appropriate registry of deeds and/or
land registration office, at Settling Defendant’s sole cbst and expense.

g. Within 30 days of recording and/or registering the ERE, Settling
Defendant shall submit to the grantee of such ERE, with a copy to EPA and MADEP (if
MADEP is not the grantee), a final title insurance policy or title certification updated
through the time of recording and/or registering the ERE. If EPA determines, after a

reasonable opportunity for review and comment by MADEP, that there has been an
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occurrence since the effective date of the original commitment or certification to impair
the titie, Settling Defendant shall (except as otherwise proposed by Settling Defendant
and approved by EPA, after reasonable opportunity for review and comment by MADEP)
ensure that the record title is good, clear and marketabie and that all interest holders are
bound by and subject to the ERE in accordance with (i) the Attorney General's Title
Regulations promulgated pursuant to 40 U.S.C. § 255, if EPA is the grantee; or (ii) the
conveyancing laws, standards and practices of the State, if EPA is not the grantee.
Nothing herein shall obligate MADEP to continue to hold an ERE for which EPA has
approved said final title policy or updated title certification, provided that MADEP notifies
EPA within 120 days of receiving written notification from EPA of such final titie policy
approval or updated title certification approval that MADEP no longer desires to hold
such ERE, except that MADEP may assign such ERE at any time pursuant to the terms
of the ERE, and provided further that the f‘oregoing limitations on MADEP’s rights to
discharge or release such ERE shall be null and void upon Certification of Completion of
the Removal Action affected by such ERE.

h. Within 60 days of recording and/or registering the ERE, or as soon as it
ts available thereafter, Settling Defendant shall provide EPA and MADEP a certified

copy of the original recorded and/or registered ERE showing the clerk's recording

stamps.
i. If EPA is not the grantee of the ERE, for the time period prior to
Certification of Completion of the response action for the area in which the property

subject to the ERE is located, the grantee may approve conditional exceptions from the
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ERE restrictions or require or approve amendments to or release the ERE only in
accordance with the terms of the duly recorded and/or registered ERE and only upon the
consent of EPA; provided, however, that the foregoing shall not modify MADEP's rights
and obligations pursuant to subparagraph 54.g.

j. For any Settling Defendant Property for which an ERE is required under
this Consent Decree or the SOW, Settling Defendant shall not sell, transfer, assign or
otherwise convey any interest in such property, or portion thereof, unless prior to such
- sale, transfer, or assignment:

(i) Settling Defendant has recorded and/or registered an ERE,
according to the process set forth in this Paragraph, on such property, or portion thereof,

which is the subject of the sale, transfer, or assignment; and

(ii) Settling Defendant obtains from such purchaser, transferee, or .

assignee the Access and Interim Non-Interference Agreements described in Paragraph
59,

Provided, however, that nothing in this subparagraph shall govern the sale,
transfer, or assignment of any such property to PEDA.

k. Settling Defendant shall notify- local officials and the public of the
original recording and/or registering of, and of any amendments to and/or releases of, in
whole or in part, an ERE on Settling Défendant Property, in accordance with the
requirements set forth in 310 C.M.R. 40.1403(7), as amended.

55. CERs for Settling Defendant Property. Settiing Defendant shall execute

and record and/or register in the appropriate Registry of Deeds and/or Land Registration
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Officé, a CER for the 10 acres of wetlands east of the Unkamet Brook landfill (“*Unkamet
Brook Protected Area”), as described in Paragraph 123.b of this Consent Decree.
Settling Defendant shall execute and record and/or.register such CER according to the
following process:

»aj The CER shall be granted to the State acting through the
Massachusetts Department of Environmental Management.

b. Settling Defendant shall submit to the LAT with respect to the Unkamet
Brook Protected Area, as part of the submission of the Final Completion Report for the
Unkamet Brook Area Removal Action, a fully executed CER, including, without limitation,
subordination agreements as required by subparagraph 55.c, title work as required by
subparagraph 55.d, and a legal description and surveyed plan of the Protected Area, in
substantially the form attached hereto as Appendix N (except as proposed by Settling
Defendant and approved by the LAT, aﬂér a reasonable opportunity for review and
comment by EPA and MADEP) and in a form enforceable under the laws of the State,

- including Mass. Gen. Laws Ch. 184 and, as applicable, Mass. Gen. Laws Ch. 21E.

c. Except as requested by Settling Defendant and approved by the LAT,
after reasonabie opportunity for review and comment by the State, the CER shall be
granted free and clear of all prior liens and encumbrances and shall be acceptable under
the conveyancing laws, standards, and practices of the State. If there‘ are prior liens or
encumbrances on the property, Settling Defendant shall use “best efforts” (as defined in
Paragraph 60.b or 60.d, as applicable) to obtain, and submit concurrently with the

executed CER, executed subordination agreements, in substantially the form attached
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hereto as Appendix M, from holders of such prior liens and encumbrances (except as
requested by Settling Defen_dan} and approved by the LAT, after a reasonable
opportunity for review and comment by EPA and MADEP). — - —

d. Settling Defendant shall obtain a current title insurance commitment or
certification of iitle prepared in accordance with conveyancing laws, standards and
practices of the State, running to grantee, insuring or certifying, respectively, that
Settling Defendant holds good, clear and marketable title to the Unkamet Brook
Protected Area, and listing any encumbrances of record, with a copy of such
encumbrances to be provided to grantee, along Vwith associated subordination
agreement(s). If Settling Defendant elects to provide a titie insurance commitment, the
commitment shall be provided by a recognized title insurance company accéptable to
grantee, and coverage shall be in an amount to be agreed upon with grantee. If Settling
Defendant elects to provide a certification .of title, the certification shall be provided by an
insured title examiner. If such title insurance commitment or title certification reveals a
defect in title, Settiing Defendant shall correct such defect (except as otherwise
proposed by Settling Defendant and approved by the LAT, after reasonable opportunity
for review and comment by EPA and MADEP).

e. The LAT will determine, after a reasonable opportunity for review and
comment by EPA and MADEP, whether the CER as executed, title and any necessary
subordination agreements are acceptable; provided, however, that the LAT will not
unreasonably withhold its approvél if the CER is substantially in the same form as and

contains substantially the same terms as the form attachedto this Consent Decree as
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Appendix N. Within é‘l days of Settling Defendant's receipt of the LAT's written approval
of the CER, title, and subordination agreements, Settling Defendant shall record and/or
register said CER with the appropriate registry of deeds-and/or land registration office,
at Settling Defendant’s sole cost and expense.

f. Within 30 da—ys of recording and/or reg-is'tering the CER, Settling
Defendant shall submit to the LAT, EPA, and MADEP a final title insurance policy or titie
certification updated through the date of recording and/or registering the CER. If the
LAT determines, after a reasonable opportunity for review and comment by EPA and
MADEP, that there has been an occurrence since the effective date of the original
commitment or report to impair the title, Settling Defendant shall (except as otherwise
proposed by Settling Defendant and approved by the LAT, after reasonable opportunity
for review and comment by EPA and MADEP) ensure that the record title is good, clear
and marketable and that all interest holde.rs are bound by and subject to the CER in
accordance with the conveyancing laws, standards and practices of the State.

g. Within 60 days of recording and/or registering the CER, or as soon as it
is available thereafter, Settling Defendant shall provide the LAT with a certified copy of
the original recorded and/or registered CER showing the clerk’s recording stamps.

h. Settling Defendant shall not sell, transfer, assign, or otherwise convey
any interest in the property subject to the CER, or portion thereof, unless prior to such

sale, transfer, or assignment:
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(i) Settling Defendant has recorded and/or registered a CER,

according to the process set forth in this Paragraph, on such property, or portion thereof,

which is the subject of-the sale, transfer, or assignment; .and

(i) Settling Defendant obtains from such purchaser, transferee, or

assignee the Access and Interim Non-Interference Agreements described in Paragraph

59.

56. Non-Settling Defendant Property.

a. Where access to, and/or land and/or water use restrictions for, any Non-
Settling Defendant Property in Massachusetts is required to implement, monitor, and/or
protect the integrity of the response actions or Restoration Work required by this
Consent Decree and the SOW, Settling Defendant shall use “best efforts”, as defined in
Paragraph 60, to secure from any persons who own or control such Non-Settling
Defendant Property EREs, a CER, Acces;s Agreements and/or Interim Non-Interference
Agreements (as applicable) in accordance with Paragraphs 57, 58, and 583, respectively,
subject to Paragraphs 61 and 62 of this Consent Decree.

b. For each Removal Action Outside the River, Settling Defendant shall submit to
EPA and MADEP, at the deadline for submittal of the Pre-Design Work Plan for such
Removal Action, or within such other time as is proposed by Settling Defendant and
approved by EPA, a written notice, in accordance with the requirements of Paragraph
60.e, stating whether each person who owns or controls Non-Settling Defehdant
Property which is located within the area subject to that Removal Action agrees, after

Settiing Defendant has used “best efforts,” to execute and record an ERE thereon. If
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such person agrees to do so, such notice shall also include a statement as to whether
any necessary subordination agreements for such property can be obtained, or if that
has not yet been determined-a description of the status of Settliné Defendant's efforts to
obtain such subordination agreements. Settling Defendant shall provide fina;I notice
regarding whether such subordination agreements have been obtained no later than the
deadiine specified in Paragraph 57.a(i) for submittal of gxecuted EREs and related
documentation, including subordination agreements. If the person who owns or controls
the property does not agree to execute and record an ERE thereon, after Settling
Defendant has used “best efforts” to obtain suclh ERE, then Settling Defendant shall
implement a Conditional Solution on such property, unless, within 30 days of Settling
Defendant's above;mentioned Written notice (or such later time as is approved by EPA,
after reasonable opportunity for review and comment by MADEP), the State notifies
Settling Defendant in writing that the Staté is undertaking efforts to obtain an ERE from
such person. in the latter event, upon written notification from the State that the State
has terminated such efforts without obtaining an ERE, then Settling Defendant shall
implement a Conditional Solution on such property.

c. Forthe Upper ¥z Mile Reach Removal Action, Settling Defendant shall submit
to EPA and MADEP a written notice, in accordance with the requirements of Paragraph
60.e, stating whether each person who owns or controls the bank portion of Non-Settling
Defendant Property which is located within the Upper : Mile Reach agrees to impose
an ERE thereon. Such submittal shall be made at the time Settling Defendant is

required to submit a written notice stating whether such person agrees, after Settling
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Defendant has used “best efforts,” to execute and record an ERE on the non-bank
portions of the property pursuant to subparagraph 56.b. above, or within such other time
as is proposed by Settling Defendant and approved by EPA. If such person agrees to
do so, such notice shall also jnclude a statement as to whether any necessary
subordination agreements for such property can be c;btained, or if that has not yet been
determined, a description of the status of Settling Defendant’s efforts to obtain such
subordination agreements. Settling Defendant shall provide final notice regarding
whether such subordination agreements have been obtained no later than the deadline
specified in Paragraph 57 .a(ii) for submittal of executed ERE; and related
documentation, including subordination agreements. If the person who owns or controls
the property does not agree to execute and record an ERE thereon, after Settiing
Defendant has used “best efforts” to obtain such ERE, then Settling Defendant shall
implement a Conditional Solution on such- property, unless, within 30 days of Settling
Defendant's above-mentioned written notice (or such later time as is approved by EPA,
after reasonable opportunity for review and comment by MADEP), the State notifies
Settling Defendant in writing that the State is undertaking efforts to obtain an ERE from
such person. In the latter event, upon written notification from the State that the State
has terminated such efforts without obtaining an ERE, then Settiing Defendant shall
implement a Conditional Solution on such property.

d. Forthe 1 % Mile Reach Removal Action, to the extent that EPA is unable to
obtain EREs pursuant to Paragraph 21.b, Settling Defendant shall submit to EPA and

MADEP, on a schedule to be approved by EPA in connection with the 1 ¥ Mile Reach
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Removal Action, a written notice, in accordance with the requireménts of Paragraph
60.e., stating whether each person who owns or controls the bank portion of Non-
Settiing Defendant Property which is located within the 1 “2 Mile Reach Removal Action
agrees to execute and record an ERE thereon. If such person agrees to do so, such
notice shall also include a statément as to whether any necessary subordination
agreements for such-property can be obtained, or if that has not yet been determined, a
description of the status of Settling Defendant’s efforts to obtain such subordination
-agreements. Settling Defendant shall provide final notice regarding whether such
subordination agreements have been obtained no later than the deadline established
pursuant to Paragraph 57 .a(iii) for submittal of executed EREs and related
documentation, including subordination agreements.

e. If EREs are a component of the Rest of River Remedial Action for any Non-
Settiing Defen-dant Property, Settling Deféndant shall submit to EPA and MADEP, on a
schedule to be approved by EPA in connection with that Remedial Action (after a

- reasonable opportunity for review and comment by MADEP), a written notice, in
accordance with the requirements of Paragraph 60.e, stating whether each person who
owns such Non-Settling Defendant Property agrees, after Settling Defendant has used
“best efforts,” to execute and record an ERE thereon. if such person agrees to do so,
such notice shall also include a statement as to whether any necessary subordmatton
agreements for such property can be obtained, or if that has not yet been determined, a

description of the status of Settling Defendant’s efforts to obtain such subordination

agreements. Settiing Defendant shall provide final notice regarding whether such
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subordination agreements have been obtained no later than the deadline est’ablishéd

-pursuant to Paragraph 57 .a(iv) for submittal of executed EREs and related
documentation, including subordination agreements. [f the person who owns or controls
the property does not agree to execute and record an ERE thereon, after Settling
Defendant has used “best efforts” to obtain such ERE, then Settling Defendant shall
implement a Conditional Solution on such property (if a Conditional Solution is a
component of the Rest of River Remedial Action), uniess, within 30 days of Settling
Defendant’s above-mentioned written notice (or such later time as is approved by EPA,
after reasonable opportunity for review and comment by MADEP), the State and/or‘ the
United States notifies Settling Defendant in writing that the State and/or the Unit_ed
States (as applicable) is undertaking efforts to obtain an ERE from such peréon. In the
latter event, upon written notification from the State and/or the United States that the
State and/or the United States (as applicaﬁle) has terminated such efforts without
obtaining an ERE, then Settling Defendant shall implement a Conditiona! Solution on
such property.

f. (i) A Notice ERE may be substituted for an ERE only at State-owned property
that is subject to Article 49 of the State Constitution. A Notice ERE shall be in a form
that is consistent with the form attached to this Consent Decree as Appendix P,asit
may be modified to be consistent with CERCLA response actions pursuant to this
Consent Decree. The prohibited and pemitted activities and uses and the conditions

and obligations in a Notice ERE shall be substantially the same as set forth in the model
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ERE attached to this Consent Decree as Appendix O, for property in similar use (e.g.,
industrial/commercial use, recreational use).

(it) (A) Within80 days from the date of entry of this Consent Decree, Settiing
Defendant shall submit a draft template for a Notice ERE to EPA for approval after
reasonable opportunity for review and comment by MADEP.

(B) By the deadlines indicated in Paragraph 57.a. for submittal of a fully
executed ERE, Settling Defendant shall submit a fully executed Notice ERE that
satisfies the requirements of subparagraphs (f)(i) and (f)(ii)(A) above for any State-
owned property subject to Article 49 of the State Constitution, for approval by EPA after
reasonable opportunity for review and comment by MADEP.

(C) Within 10 working days of EPA’s approval of the Notice ERE (or any
amendment thereto, pursuant to subparagraph (f)(iii), below), Settling Defendant shall
effect the recordation and/or registration éf said Notice ERE (or said amendment if
applicable), with the appropriate registry of deeds and/or land registration office, and, if
the property is unregistered land, shall ensure that such Notice ERE (and said
amendment, if applicable) is marginally referenced on the deed to the owner of the
subject property.

(D) Within 60 days after the recordation and/or registration of the Notice
ERE (or said émendment) with the appropriate registry of deeds and/or land registration
office, Settling Defendant shall submit to EPA and MADEP a certified registry copy of

the Notice ERE (or said amendment). If the land is registered land, the certified registry
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copy shall include a document number. If the land is unregistered land, the certified
copy shall include an instrument number and/or book and page number.

(i) A Notice ERE may be amended by the property owner by
submitting a proposed amendment to EPA and MADEP for approval by EPA, after
reasonable opportunity for review and comment by MADEP, and then, upon approval,
filing the approved amendment for recording and/or regi‘stration, in compliance with
subparagraphs (ii)(C ) and (ii)(D) above in this Paragraph 56 f, provided, however,
nothing in this subparagraph shall affect the provisions of Paragraph 62.b of this
Consent Decree.

(iv) Settling Defendant shall notify local officials and the public of the
- original recordation and/or registration of, and of any amendments to and/or terminations
of, in whole or in part, a Notice ERE on Non-Settling Defendant Property, in accordance
with the requirements set forth in 310 CM-.R. 40.1403(7), as amended.

57. EREs for Non-Settling Defendant Property. Subject to Paragraphs 61 and

62 of this Consent Decree, Settling Defendant shall satisfy the following requirements for
Non-Settling Defendant Property in Massachusetts:

a. For each Non-Settling Defendant Property for which the owner(s) have
agreed to impose EREs, Settling Defendant shall use “best efforts” (as defined in
Paragraph 60) to obtain and submit to EPA and MADEP a fully executed ERE that
meets the requirements of this Paragraph, together with supporting documentation,
including, without limitation, subordination agreements as required by subparagraph

57.d., title work as required by subparagraph 57 .e., and legal descriptions and surveyed
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plans of the affected properties and/or restricted areas established therein. Such
documents shall be submitted to EPA and MADEP in accordance with the following

- schedule: - - - ' - -

(i) For Non-Settling Defendant Property within each area subject to

‘—a Remova.l Action Out_sride the River, as part of the subr;mission of the
Conceptual Removal Design/Action Work Plan for such Removal Action
(or, for any of the Housatpnic River Floodplain Removal Actions, as part of
the submission of the Removal Design/Action Work Plan);

(i) For the riverbank portions of Non-Settling Defendant Property
within the area subject to the Upper V2 Mile Reach Removal Action, as part
of the submission of the Conceptual Removal Design/Action Work Plan for
the Removal Action 6mside the River which covers the non-riverbank
portion of the property; |

(i) For the riverbank portions of Non-Settling Defendant Property
within the area subject to the Upper 1 ¥z Mile Reach Removal Action,
excluding any non-accessible riverbank portions of such property, on a
schedule to be determined in connection with the 1 ¥2 Mile Reach Removal
Action, but prior to the commencement of on-site construction work; and

(iv) For Non-Settling Defendant Property within the area to be

addressed by the Rest of River Remedial Action, if EREs are a component

of the Rest of River Remedial Action, on a schedule to be determined in
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connection with the Rest of River Remedial Action or Rest of River SOW,

but prior to the commencement of on-site construction work. ' -

b. As determined by EPA, aﬁef reasonable 6pportunity for review and
comment by MADEP, and following written notice from EPA to Settling Defendant (with
a copy to MADEP) of EPA’s preferred grantee, the ERE shall be granted to (i) MADEP, —
(ii) the City, (iii) Settling Defendant, (iv) EPA (for the Rest of River Remedial Action, if
applicable), (v) another state or federal agency with at least statewide jurisdiction that

- has statutory authority to hold property interests and to administer or to enforce property
restrictions such as EREs on behalf of the State or the United States, or (vi) any other
entity if Settling Defendant and the property owner give their prior consent; provided,
however, that nothing in this subparagraph shall require the State, or any of its agencies,
or the City to accept an ERE which EPA has approved. In the event the State, or any of
its agencies, or the City will not accept anr ERE approved by EPA pursuant to this
Paragraph, and such ERE is not granted to any of the other foregoing entities, then,
pursuant to this subparagraph, Settling Defendant shall be grantee of such ERE, as -
modified by, and/or unless otherwise directed by, EPA, after reasonable opportunity for
review and comment by MADEP, and consultation with the LAT (if appropriate). In the
event that an entity other than MADEP or EPA is the grantee of an ERE, the ERE shall
be modified as appropriate by EPA, after a reasonable opportunity for review and
comment by MADEP, and in consultation with the LAT, if appropriéte, to reflect the fact

that MADEP and EPA are not the grantees; provided, however, that such modified ERE

shall not impose additional substantive restrictions on the property.
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c. [f EPA is not the grantee of the ERE, for the time period prior to
Certification of Completion of the response action for the area in which the property
subject to the ERE lS located, the grantee may approve conditional exceptions from the
ERE restrictions or require or approve amendments to or release the ERE only in
accordancé witﬁ the terms of the duly r;corded and/or registered ERE and only upon the
consent of EPA; provided, however, that the foregoing shall not modify MADEP's rights
and obligations pursuant to subparagraphs 57.g. and 57.m.

d. All EREs granted pursuant to this Paragraph 57 shall be substantially
in the form attached hereto as Appendix O, except: (i) as proposed by Settling
Defendant and approved by EPA, after a reasonable opportunity for review and
comment by MADEP; and (ii) if ERES§ for Non-Settling Defendant Property are a
component of the Rest of the River Remedial Action, EPA, MADEP, and Settling
Defendant sh-all discuss and EPA will apbrove (after a reasonable opportunity for review
and comment by MADEP) any appropriate modifications to the mode! ERE attached

- hereto as Appendix O (including protocols) to refiect the Rest of the River Remedial
Action. Except as noted above, all EREs granted pursuant to this Paragraph 57 shall
include provisions assenting to Settling Defendant's subsequent recordation and/or
registration of: (1) a Notice of Completion (as such Notice is defined in the model ERE
for Non-Settling Defendant Property, attached hereto as Appendix O, v;rhich Notice of
Completion shall not be deemed a Certification of Completion under this Consent

Decree), and (2), if applicable, a revised Plan of Restricted Area in connection therewith;

and (3) except as otherwise provided in subparagraph 59.c, and if applicable, a revised
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Plan of Restricted Area to show the location of any Groundwater Response Action
Component Area (as such term is defined in the aforesaid model ERE) and associated
notice. In additiom Settling Defendant shall use “best efforts” (as defined in Paragraph
60.b or 60.d, as applicable) to ensure that such EREs satisfy the other requirements of
Paragraph 54.c, including (but not limited to) the obtaining of subordination agreements
for prior liens and encumbrances on the property, in substantially the form attached
hereto as Appendix M (including therein an express assent to Settling Defendant'’s
subsequent recordation and/or registration of said Notice of Completion or said other
notice and, if applicable, said revised Plan(s)). For easements or similar non-fee
property interests held by the State on Non-Settling Defendant Property for which
Settling Defendant is obligated to use “best efforts” to obtain such subordination
agreements, the State shall not unreasonably withhold consent to subordinate such
interests to the ERE without compensatior.\ from Settling Defendant so long as such
subordination does not interfere with the use and purpose of such interest. Further,
Settling Defendant shall use “best efforts” (as defined in Paragraph 60.d) to obtain the
property owner's written agreement that if such property owner conveys any interest in
the property prior to the recordation and/or registration of the above-referenced Notice of
Completion, other notice and revised Plan(s), such property owner will inciude in the
instrument effecting such conveyance a provision by which the transferee of such

interest expressly consents to Settling Defendant's subsequent recordation and/or

registration of said Notice of Completion, said other notice, and said revised Plan(s). A

178



copy of such written agreement, if obtained, shall be submitted to EPA and MADEP
along with the executed ERE and other documentation described in Paragraph 57.a.

- -~ e.—Settling Defendant shall also use “best efforts” (as defined in Paragraﬁh
60.d) to satisfy the requirements of Paragraph 54.e, modified as appropriate to apply to
Non-Settling Defendant Property EREs.

f. EPA will determine, after a reasonable opponunity for review and
comment by MADEP and consultation with the LAT (if appropriate), whether the ERE as
executed, title and any necessary subordination agreements are acceptable; provided,
however, that EPA will not unreasonably withhold its approval if the ERE is substantially
in the same form as, and contains substantially the same terms as, the form attached to
this Consent Decree as Appendix O (or, for the Rest of the River, any modifications to
the ERE form approved by EPA pursuant to Paragraph 57.d(ii), after reasonable
opportunity for_ review and comment by MADEP)‘ Nothing herein shali require the City,
or the State, or any of its agencies, including without limitation MADEP, to accept any
interest in an ERE approved by EPA. After approving an ERE, title, and subordination
agreements, EPA shall make a request to MADEP to accept a grant of the ERE for any
ERE where MADERP is the proposed grantee. If MADEP agrees to accept such a grant
of an ERE, Settling Defendant shall, within 10 working days of MADEP's written
acceptance and retumn thereof to Settling Defendant, effect the recordation and/or
registration of said ERE with the appropriate registry of deeds and/or land registration

office, at Settiing Defendant’s sole cost and expense.
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g. Within 30 days of the recordation and/or registration of the ERE,
Settling Defendant shall submit to EPA and MADEP a final title insurance policy or title
certiﬁcatioh updated through't_he time of recording and/or registering the ERE. If EPA
determines, after a reasonable opportunity for review and comment by MADEP, that
there has been an océurrence since the effective date of the original commitment or
report to impair the title, Settling Defendant shall use “best efforts” (as defined in
Paragraph 60.d) to ensure that the record title is good, clear and marketable; that the
current owner is or will be bound by the ERE; and that the ERE is granted free and clear
of all prior liens and encumbrances and in accordance with (i) the Attorney General's
Title Regulations promulgated pursuant to 40 U.S.C. § 255, if EPA is the grantee; or (ii)
the conveyancing laws, standards and practices of the State -if EPA is-noif§§e grantee. -
Nothing herein shall obligate MADEP to continue to hold an ERE for which EPA has
approved said final title policy or updated iitle certification, provided that MADEP notifies
EPA within 120 days of receiving written notification from EPA of such final title policy
approval or updated titie certification approval that MADEP no longer desires to hold
such ERE, except that MADEP may assign such ERE at any time pursuant to the terms
of the ERE; and provided further that the foregoing limitation on MADEP’s rights to
discharge or release such ERE shall be null and void upon Certification of Completion of
the Removal Action affected by such ERE. If Settling Defendant is unablie to satisfy all
of the conditions set forth in subparagraphs 57.a through 57.g of this Paragraph, as
determined by EPA (after reasonable opportunity for review and comment by MADEP)

prior to EPA’s approval for Settling Defendant's commencement of response actions at
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the property, then Settling Defendant shall implement a Conditiona!l Solution pursuant to
Paragraphs 34-38 of this Consent Decree, uniess the State (or EPA, for the Rest of
River), within 30 dayé of EPA’s determination, notifies Set_fling Defendant in writing that =
the State (or EPA for the Rest of River) is undertaking efforts to obtain any necessary
subordination agreements. In the latter event, upon written notification from the State
(or EPA, for the Rest of River) that the State (or EPA, fqr the Rest of River) has
terminated such efforts without obtaining such subordination agreements, then Settling
Defendant shall implement a Conditiona! Solution at such property pursuant to
Paragraphs 34-38 of this Consent Decree.

h. Within 60 days of recordation and/or registration of the ERE, or as soon
as it is available thereafter, Settling Defendant shall provide EPA, MADEP, and the
property owner with a certified copy of the original recorded and/or registered ERE
showing the clerk's recording stamps. |

I Following the completion of response actions at Nqn-Settling
Defendant Property on which an ERE was recorded and/or registered, on a schedule to
be proposed by Settling Defendant and approved by EPA, after a reasonable
opportunity for review and comment by MADEP (which schedule, for properties subject
to a Removal Action Outside the River, shall be no later than submission of the Final
Completion Report for such Removal Action), Settling Defendant shall submit to EPA
and MADEP a Notice of Completion for such ERE and, if applicable, a revised Plan of
Restricted Area. Such Notice shall specify that the restrictions and other provisions of

the ERE that were not previously applicable to activities at the property will become
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applicable to such activities, and, if relevant, shall specify that said revised Plan will

replace the previously recorded and/or registered Plan. If EPA (after a reasonable’

6pportunity for review and comment by MADéP; if MADEP is not the érantee) approves
said Notice and revised Plan, EPA shall thereafter provide ihe original Notice to the
grantee of the affected ERE and request said grantee’s signature thereon. If the —
grantee agrees to sign said Notice, grantee shall return said executed Notice to Settling
Defendant for recordation and/or registration.

J- Within 10 working days of the grantee’s signing said Notice and
retumn thereof to Settling Defendant, Settling Defendant shall record and/or register such
Notice and, if applicable, revised Plan with the appropriate registry of deeds and/or land
registration office, at Settling Defendant’s sole cost and expense. If the affected
property is unregistered land, Settling Defendant shall ensure that a marginal reference
to both said Notice and said revised Plan.is made on the affected ERE.

K. Within 30 days of such recordation and/or registration, Settling
Defendant shall submit to EPA and MADEP an updated final titie insurance policy or title _
certification, updated through the time of recordation and/or registration of said Notice.

I Within 60 days of recordation and/or registration of the Notice of

i

Completion and revised Plan (or as soon thereafter as it is available), Settling Defendant
shall provide EPA, MADEP, and the property owner with a certified copy of the original
recorded and/or registered Notice and, if applicable, revised Plan sﬁowing the clerk's

recording stamps.

182



m. If the updated final title insurance policy or updated title certification
reveals, or EPA determines, after reasonable opportunity for review and comment by
MADEP, thét due to an expansion of of addition to the Restricted Area (as defined in the
affected ERE) or any other occurrence since the recordation and/or registration of the
affected ERE, there are liens, encumbrances, or other interests in the property that are
not subordinate to the ERE as affected by the Notice of Completion and, if applicable,
the revised Plan of Restricted Area, then upon written notice from EPA, Settling

- Defendant shall use “best efforts” (as defined in Paragraph 60.b or 60.d, as applicable)
to obtain subordination agreements from all such interest holders (including, without
limitation, any such interest holders who may have previously subordinated their
respective interests to the affected ERE). Within 60 days of receipt of such notice from
EPA, Settling Defendant shall obtain, record and/or register, and submit a copy of each
such subordination agreement to EPA ana MADEP, and, if applicable, shall notify EPA
and MADEP in writing of any such subordination agreements that it has not been able to
obtain. Nothing herein shall obligate MADEP to continue to hold an ERE for which EPA
has approved said updated final title policy or updated title certification, provided that
MADEP notifies EPA within 120 days of receiving written notification from EPA of such
updated final title policy approval or updated title certification approval that MADEP no
longer desires to hold such ERE, except that MADEP may assign such ERE at any time
pursuant to the terms of the ERE; and provided further that the foregoing limitation on

MADEP’s rights to discharge or release such ERE shall be null and void upon

Certification of Completion of the Removal Action affected by such ERE.
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n. If Settling Defendant cannot, despite using “best efforts,” obtain
subordination agreements from the interest holders referred to in Paragraph 57.m (if
any), or if EPA otherwise determines, aftef_reasonable op'portunityfbr review and
comment by the State (or, in the event that a Certification of Completion has already
been issued for the Removal Action that addressed such prqperty, MADEP determines)
that the ERE or any provision thereof is unenforceable or otherwise invalid as against
the owner of such property or any other holder of an interest in such property,
notwithstanding the recordation and/or registration of the Notice of Completion and
revised Plan of Restricted Area, assent, subordination agreement, or other

documentation, as applicable, then:

(1) For property in recreational use, the response actions

completed at the property shall be deemed a Conditional Solution and Settling
Defendant shall comply with the obligatioﬁs set forth in Paragraphs 34.d. and 35-38;
provided, however, that Settling Defendant shall not be required to conduct additibnal
response actions at the property except as set forth in Paragraphs 34.d and 35-38, and
in Section XIX (Emergency Response) or Paragraphs 162, 163, 167, and/or 168 (Pre-
and Post-Certification Reservations) of this Consent Decree; or

(i) For property in commercial/industrial use, Settling Defendant
shall evaluate the need for further response actions to be protective of human health
and the environment for property in such use, shall submit the results of that evaluation,

together with a proposal for any such further response actions, to EPA for approval, with

a copy to MADEP, and shall implement such response actions (if any) upon EPA
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approval, after reasonable opportunity for review and comment by MADEP; provided,
however, that Settiing Defendant shall not be required to conduct additional response
actions beyond those described in Paragraph 34.c(i). Upon completion of any such
additional response actions, such response actions shall be deemed a Conditional
Solution and Settling Defendant shall comply with the obligations set forth in Paragraphs
34.d and 35-38. Nothing in this subparagraph shall affect Settling Defendant's
obligations under Section XIX (Emergency Response) or Paragraphs 162, 163, 167, and
168 (Pre- and Post-Certification Reservations) of this Consent Decree.

o. Following the recordation and/or registration of an ERE on Non-
Settling Defendant Property not then owned by the United States or the State, and any
Settling Defendant Property transferred to PEDA, Settling Defendant shall, on an annual
basis, conduct an inspection of the property to assess compliance with the ERE during
the preceding year, in accordance with Aﬁpendix Q, including the criteria set forth
therein. Within 30 days of such inspection, Settling Defendant shali submit a report to
- EPA, MADEP, and the grantee (if it is an entity other than EPA or MADEP), identifying
any instances of non-compliance based on evaluation of the criteria set forth in
Appendix Q, together with the appropriate supporting information, and otherwise in
accordance with Appendix Q.

p. Settling Defendant shall notify local officials and the.public of the

original recordation and/or registration of, and of any amendments to and/or terminations

of, in whole or in part, an ERE on Non-Settling Defendant Property (including the Notice
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of Completion and other notice, if any, both as described in subparagraph 57.d), in
accordance with the requirements set forth in 310 C.M.R. 40.1403(7), as amended.

58. CER for Non-Settling Defendant Property. In the event that Settling

Defendant elects to use Former Oxbows A and C for the implementation of Restoration
Work consisting of the creation of forested/wetiand habitat, as provided in Paragraph
118.e of this Consent Decree, Settling Defendant shall gse “best efforts” (as defined in
Paragraph 60.c) to effect the recordation and/or registration of a CER on the portion of
Former Oxbows A and C where such Restoration Work will be conducted. In doing so,
Settling Defendant shall use “best efforts” (as defined in the applicable subparagraphs of __
Paragraph 60) to ensure compliance with the same process and requirements set forth

in Paragraph 55, modified as appropriate to apply to Former Oxbows A and C. If such a
CER is recorded and/or registered, Settling Defendant shall, on an annual basis —
thereafter, conduct an inspection of Formér Oxbows A and C to assess compliance with

the CER during the preceding year, in accordance with Appendix Q, including the criteria

set forth therein. Within 30 days of such inspection, Settling Defendant shall submit a -
report to the grantee and the LAT identifying any instances of non-compliance based on
evaluation of the criteria set forth in Appendix Q, together with appropriate supporting
information, and otherwise in accordance with Appendix Q.

59.  Access and Interim Non-Interference Agreements for Non-Settling

Defendant Property.

a. Settling Defendant shall use “best efforts” (as defined in

Paragraph 60.c) to obtain written access agreements from any persons who own or
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control Non-Settling Defendant Property for purposes of conducting any activity pursuant
to this Consent Decree (“Access Agreements’), except as provided in Paragraph 21.b.
of this Consent Decree. The Access Agreements shall be in substantially the form
attached hereto as Appendix R (except as proposed by Settling Defendant and
approved by EPA, after a reasonable opportunity for review and comment by MADEP).
Settling Defendant shall use such “best efforts” to obtain any such Access Agreement
within 45 days of any written request from the United States or the State for any such
Access Agreement. The Access Agreements shall provide such access rights to
Settiing Defendant, the United States, and/or the State, and their representatives
(including contractors), rf Settling Defendant, the State, and/or the United States do .not
already have such access rights pursuant to a duly recorded and/or registered ERE or

CER.

b. Prior to recording or registering an ERE and/or a CER for any Non-
Settling Defendant Property at whicﬁ an ERE and/or CER is required under this Consent
Decree, Settling Defendant shall use “best efforts” (as defined in Paragraph 60.c) to
obtain or secure an agreement from any persons who own or control such Non-Settling
Defendant Property that such persons shall not take any action, or aliow any employees,
agents, independent contractors, lessees, sublessees, or assigns to take anyr action, at
the property that would interfere with or adversely affect the implementation, integrity or

protectiveness of the response actions or Restoration Work to be implemented pursuant

to this Consent Decree (“Interim Non-Interference Agreement”). The Interim Non-
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Interference Agreements shall expire if and when an ERE and/or CER (if applicable) is
recorded and/or registered for such property.

c. Atany Non-Settling Defendant Property for which Settling Defendant is
required (pursuant to Paragraph 24) to make “best efforts” (as defined in Paragraph
60.a) to execute and record an ERE, if the property owner would agree to execute and
record an ERE only if provisions pertaining specifically to non-interference with
groundwater-related response actions are struck from the ERE, then the ERE may be
- submitted to EPA for approval absent such provisions. If such ERE is executed and
recorded in accordance with this Consent Decree, and if groundwater-related response
actions are later determined by EPA to entail the use of any such property, Settling
Defendant shall make “best efforts” (as defined in Paragraph 60.d) to obtain from the
property owner an ERE amendment re-instituting said §truck provisions, preferably, or in
the alternative‘, an interim Non-lnterferencé Agreement, to ensure nor;-interference with
groundwater-related response actions. [f such property is thereafter sold to a new
owner, and if the ERE was not amended to re-institute said struck provisions, Settling
Defendant shall make “best efforts” (as defined in Paragraph 60.d) to obtain from the
new property owner an interim Non-Interference Agreement to be protective of and
ensure non-interference with the groundwater-related response actions. Any such
interim Non-Interference Agreement shall terminate upon Certification of Completion of
the groundwater response action.

d. At any Non-Settling Defendant property for which Settling Defendant is

not required (pursuant to paragraph 24) to make “best efforts” (as defined in Paragraph
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60.a) to execute and record an ERE, if groundwater-related response actions are
determined by EPA to be necessary on any such property, Settiing Defendant shall
make “best efforts” (as defined in Paragraph 60.d) to obtain from the property owner an
interim Non-Interference Agreement to be protective of and ensure non-interference with
groundwater-related response actions. If such property is thereafter sold to a new
owner, Settling Defendant shall make “best efforts” (as defined in Paragraph 60.d) to
obtain from the new property owner an Interim Non-interference Agreement to be
protective of and ensure non-interference with the groundwater-related response
actions. Any such Interim Non-Interference Agreement shall terminate upon
Certification of Completion of the groundwater response action.

60. For purposes of Paragraphs 54 through 59 of this Consent Decree, except
as otherwise provided in Paragraphs 61 and 62, “best efforts” to obtain EREs,
subordination .agreements, CERs, Access- Agreements, and Interim Non-interference
Agreements for Non-Settling Defendant Property located in areas of the Site other than
the Rest of the River, or to obtain subordination agreements for Settling Defendant
Property located in areas of the Site other than the Rest of the River, shall be
determined in accordance with Paragraphs 60.a, 60.b, 60.c, and 60.d below. For
properties located in the Rest of the River, to the extent that EREs, CERs, subordination
agreements, Access Agreements, and/or Interim Non-Interference Agreements are
required by or pursuant to the Rest of the River Remedial Action, the Parties agree to
negotiate in good faith a definition of the meaning of “best efforts” after a final decision is

made on the Rest of the River Remedial Action.
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a. For Non-Settling Defendant Properties located in areas outside the Rest of the
River, “best efforts” to obtain EREs shall include offering reasonable monetary
compensation in consideration for EREs. For this purpose, “reasonable monetary
compensation in consideration for EREs” shall mean that Settling Defendant offers to
pay the landowner: (1) all transaction costs associated with qbtaining and recording the
ERE, including, but not limited to, obtaining any appraisals, but excluding the payment of
the landowner’s attomey fees prior to exe@ing the ERE or the landowner’s attorney
fees in connection with any eminent domain proceeding; and (2) either of the following
values, at the choice of Settling Defendant:

(i) the value of the difference between: (A) the fair market value of the
property, taking into accbunt the property’'s current use, any applicabie zoning and
statutory or regulatory restrictions on use, and any other relevant factors relied upon by
appraisers, but without regard to the envi?onmental contamination (if any) on the
property, and without the imposition of any new restrictions on use resulting from an
ERE, and (B) the fair market value of the property, taking into accour"lt the property's
current use, any applicable zoning and statutory or regulatory restrictions on use, and
any other relevant factors relied upon by appraisers, without regard to the
environmental contamination (if any) on the property, but with the imposition of the new
restrictions set forth in the proposed ERE. These estimates shall be undertaken

substantially in accordance with the most current edition of the Uniform Standards of

Professional Appraisal Practice by a currently certified general real estate appraiser in

the State. If only one appraiser undertakes the estimates, such appraiser shall be
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selected by mutual agreement between the landowner and Settling Defendant.
Otherwise, three appraisers shall undertake the estimates according to the following
process:- Settling Defendant and the landowner will each select an appraiser and those
two appraisers will select a third appraiser, and the average of the three estimated
values as determined by the three appraisers shall be offered to the landowner. Settling
Defendant shall pay all costs of appraisals. This calculation is hereinafter referred to as
the “FMV Prong’,
or

(i) 18% of the total value of the most recent assessed value by the
City of Pittsfield Tax Assessor's Office plus 18% of the value of any prior abatement
awarded by such Tax Assessor's Office based upon property-specific contamination.

This calculation is hereinafter referred to as the “Assessment Prong,” and may be

restated as follows:

18% x [(assessed value) + (abatement credit, if any)].

b. For purposes of this Consent Decree, “best efforts” to obtain a
subordination agreement for encumbranc.:es such as liens, mortgages, or similar
interests at properties located in areas outside the Rest of River shall mean the
following:

(i) Settling Defendant shall negotiate in good faith airectly with the
interest holder, including permitting the landowner, at the landowner's option, to

participate in such negotiations with such interest holder. Upon request, Settling
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Defendant shall provide any relevant non-privileged information to the interest holder;

and

(ii) If such negotiations are unsuccessful, Settling Defendant, in
good faith, will contact at least three (but will not be required to contact more than three)
lending and other appropriate financial institutions or entities, inciuding at least one such
local institution or entity, to inform the same of the opportunity to take over or buy out the
prior interest on condition that the r;ew institﬁtifon or entity subordinate such interest to
the ERE. Settling Defendant shall offer to pay the property owner the transaction costs
of refinancing or otherwise obtaining the subordination agreement; provided, however,

that Settling Defendant shall not be obligated to compensate such property owner for

any difference in interest rates or any points charged by the lending or financial

institution for either refinancing at a lower interest rate or for executing a subordination

agreement. Nothing in this Paragraph 60.b shall be construed to require Settling

Defendant to buy out the prior interest.

c. For purposes of Paragraphs 56, 58, and 59, “best efforts” to obtain
CERs, Access Agreements and interim Non-Interference Agreements for Non-Settling
Defendant Property located in areas outside the Rest of the River shall include the offer
of reasonable compensation, if any, as appropriate, to be determined on a case-by-case
basis.

d. For any other activity for which “best efforts” are required under this
Consent Decree, insofar as they relate to EREs, CERs, Access Agreements or Interim

Non-Interference Agreements for properties located in areas outside the Rest of the
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River, and for which “best efforts” is not specifically defined, “best efforts” shall be
determined on a case-by-case basis.

e. If Settling Defendant uses “best efforts” but fails to obtain EREs,
subordination agreements, Access Agreements, and/or Interim Non-Interference
Agreements for Non-Settling Defendant Properties, Settling Defendant shall notify EPA
and MADEP as required by Paragraphs 56.b-56.e for EREs and subordination
agreements or within 14 days after failing to obtain an Access Agreement or Interim
Non-interference Agreement. Such notice shall be in writing, and shall include a
summary of the steps that Settiing Defendant has taken to comply with this Paragraph,
including, but not limited to, Settling Defendant's last compensation offer (if applicable)
in consideration of obtaining the EREs, subordination agreements, Access Agreements,
and/or interim Non-lnterferenée Agreements, any information that is supportive of such
last compensa.tion offer (if applicable), and a statement of any other outstanding issues
to be resolved. If Settling Defendant uses “best efforts” but fails to obtain subordination
agreements for Settling Defendant Property, Settliing Defendant shall submit a similar
notice to EPA and MADEP at the times specified in Paragraph 54 .a(i)-(iv).

f. (i) In the case of Access Agreements or Interim Non-Interference

Agreements, the United States and the State will assist Settling Defendant in obtaining
such agreements, including, but not limited to, use, as appropriate, of their statutory and
regulatory authorities to secure access to the property in question and/or non-

interference with the response action in question.
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(i) In the case of EREs, the State may, in its sole discretion, assist Settling

Defendant in optaining EREs, including through use of its statutory and regutatory
authority. Upon request from Settling Defendant, the State will meet with Settling
Defendant to discuss what form such assistance to obtain EREs should take, prior to
providing any such assistance. Ifitis determined that EREs are a component of the
Rest of the River Remedial Action, the United States or the State may, in their sole
discretion, assist Settling Defendant in obtaining ERES, including through use of their
statutory and regulatory authorities. Upon request from Settling Defendant, the United
States or the State will meet with Settling Defendant to discuss what form such
assistance to obtain EREs should take, prior to providing any such assistance. Before
the United States takes or acquires an ERE in the Rest of River, the United States will
request that the State take or acquire such ERE. [f the State, in its sole discretion,
declines to take or acquire such ERE, or |f after a reasonable period of time following
such request from the United States, the State is unsuccessful in obtaining such ERE,
then the United States may take or acquire such ERE.

g. Settling Defendant shall reimburse the United States in accordance
with the procedures in Section XX (Reimbursement of Costs) for all costs, direct or
indirect, Incurred by the United States in obtaining such Access Agreements, Interim
Non-Interference Agreements, or EREs (in the Rest of River, if EREs are a component
of the Rest of River Remedial Action), including, but not limited to, the cost of attomey
time to secure or obtain the same and the amount of monetary consideration paid or
other just compensatibn paid to secure or obtain the same. Such costs shali be
considered U.S: Future Response Costs and shall be recoverable in accordance with

Paragraph 95.a.
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h. Settiing Defendant shall reimburse the State in accordance with the
procedures in Section XX and subject to the provision of Paragraph 95.d(iv), for the
costs incurred by the State in obtaining Access Agreements or Interim Non-Interference
Agreements. With respect to EREs, if Settiing Defendant has made “best efforts” but
has failed to obtain an ERE, including any necessary subordination of prior interests,
pursuant to the process set forth in this Section XIII for a property for which Settling
Defendant is required pursuant to this Consent Decree to use “best efforts” to obtain an

-ERE, and the State has thereafter Incurred costs in obtaining or seeking to obtain such
an ERE or any necessary subordination agreements, Settling Defendant shall reimburse
the State such costs, not inconsistent with the MCP, as follows:

(i) With respect to those costs Incurred by the State in obtaining or
seeking to obtain such ERE, other than those costs Incurred in paying to the owner of
such property compensation for such ERE, Settling Defendant shall reimburse the State
all such costs, including, but not limited to, attorney and other staff time and resources,
the costs of outside appraisals, and litigation expenses.

(ii) With respect to those costs that the State Incurs in paying to the owner
of such property compensation for such ERE, Settling Defendant shall reimburse the
State such costs as follows:

(A) In the event that the State obtains an ERE through a voluntary
purchase (including the settlement of any eminent domain proceeding) for a price to
which the Setting befendant has provided prior consent, Settiing Defendant shall

reimburse the State such purchase price.
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(B) In the event that the State, without having conducted its own
appraisal, obtains an ERE thrdugh a voluntary purchase for a price to which Settling
Defendant has not provided prior consent, Settling Defendant shall reimburse the State
such purchase price, but not to exceed 18% of the sum of the most recent assessed
value of the property by the City of Pittsfield’s Tax Assessor's Office and the value of
any prior abatement based on property-specific contamination.

(C) In the event that the State, having conducted its own appraisal
of the fair market value of the ERE in accordance with the standards set forth in
Paragraph 60.a(i) (FMV Prong), obtains an ERE through a voluntary purchase (including
the settlement of any eminent domain proceeding) for a price to which Settling
Defendant has not provided prior consent in writing, Settling Defendant shall reimburse
the State such purchase price, but not exceeding the amount of such appraisal,
provided, however, that Settling Defendar.\t may seek dispute resolution pursuant to
Section XXIV of this Consent Decree without reference to the procedures set forth in
310 C.M.R. 40.1220(3). |

(D) In the event that the State obtains an ERE through an eminent
domain taking pursuant to which the property owner has accepted the award offered by
the State, Settiing Defendant shall reimburse the State the amount of such award if
Settling Defendant has given its prior consent to the amount of such award, and
otherwise Settling Defendant shall reimburse the State in accordanée with subparagraph
60.h(ii)(C) above; provided, however, that the State shall provide 30 days notice to

Settling Defendant before exercising its eminent domain authority.
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(E) Inthe event that the State obtains an ERE through an eminent
domain proceeding in which the property owner has rejected the award offered by the
State and has initiated a proceeding to contest the value of the ERE taken and that
proceeding has gone to final judgment, Settling Defendant shall reimburse the State the
amount of such judgment; provided, however, that the State shall provide 30 days notice
to Settling Defendant before exercising its eminent domain authority and shall consent to
any request that Settling Defendant makes to file a brief as amicus curiae in such
proceeding.

(i)  With respect to those costs Incurred by the State in obtaining or
seeking to obtain any necessary agreements to subordinate interests in the property to
an ERE (including, without limitation, an ERE for Non-Settling Defendant Property as
such ERE may be affected by a Notice of Completion and, if applicable, a revised
Plan(s) of Restricted Area or other notice aescribed in subparagraph 57.d), Settling
Defendant shall reimburse the State for: (A) costs Incurred by the State in undertaking

- the same activities required of Settling Defendant by Paragraph 60.b(i) and (ii); (B) costs
of staff time resources, attomey time, and related expenses in undertaking other efforts
seeking to obtain the necessary subordination agreements; and (C) costs of any other
activities to which Settling Defendant has given prior written consent; provided, however,
that in no event shall Settling Defendant be required to reimburse the étate for costs
Incurred in paying to the holder of such interests compensation for the subordination
agreements or in buying out such interests, in the absence of Settling Defendant’s prior

written consent.
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61. EREs at Western Massachusetts Electric Company Properties:

Notwithstanding the provisions of Paragraphs 56, 57, and 60 or any other provision of
this Consent Decree, Settling Defendant shall not be réquired to make “best efforts” to
obtain EREs at properties owned by Western Massachusetts Electric Company or its
parent Northeast Utilities, provided that Settling Defendant demonstrates (e.g., by titie
evidence), subject to approval by EPA (after reasonable.opportunity for review and
comment by MADEP), that such properties are encumbered by a mortgage that includes
numerous properties owned by Northeast Utilities (including properties outside the Site), —
and that hence it would not be practical to obtain subordination agreements for the
encumbrances on the specific properties in question without eliminating or restructuring
much or all of the bondéd debt of Northeast Utilities or posting an asset equal to the fair
markét value of the properties in question. If EPA, after reasonable opportunity for
review and comment by MADEP, approvés such demonstration, Settling Defendant shali
implement a Conditional Solution at such properties in accordance with Paragraphs 34-
38 of this Consent Decree. .

62. Access and EREs at State-Owned Properties

a. Settling Defendant and the State agree to negotiate a written
umbrella access agreement for sampling and reconnaissance, as well as property-
specific written access agreements, for State-owned property within the Site in
accordance with the following provisions:

() The State will provide access to, over, on, in and under

State-owned property within the Site at reasonable times and places to allow Settling
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Defendant and its contractors to perform the response actions required by this Consent
Decree on such property. In addition, the State shall not unreasonably withhold access
to, over, on, in and under State-owned property within the Site at reasonable times and
places as necessary to allow Settling Defendant and its contractors to perform the
response actions required by this Consent Decree at other properties within the Site.

(i) Before exercising access allowed by a property-specific
access agreement, Settling Defendant shall provide reasonable notice to the appropriate
designated State official with responsibility for the State-owned property that is subject to
such agreement, in the manner specified in, and by the deadlines included in, such
agreement. Before exercising access.allowed by the umbrell; access agreement for
sampling and reconnaissance, Settling Defendant shall provide reasonable notice as
provided in that agreement.

(i)  In exercising it% access rights pursuant to a property-specific
access agreement, Settling Defendant shall not damage, or interfere with the use of,
State-owned property, except to the extent necessary to perform response actions
required by this Consent Decree. Settiing Defendant shall restore such property, to the

extent technically practicable, to a substantially equivalent condition as existed prior to
Settling Defendant's performance of the response actions required by this Consent
Decree. The State shall not interfere with EPA's or Settling Defendant's implementation
of response actions performed in accordance with the Consent Decree.
" (iv)  The State agrees that it will provide access to Settling

Defendant, in accordance with the terms and conditions of this subparagraph 62.a, to
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perform the response actions required by this Consent Decree on State-owned property
within the Site, Without compensation other than performance of the obligations to which
Settling Defendant has committed in this Consent Decree. The State further agrees that
it will provide access to Settling Defendant, in accordance with the terms and conditions
of this subparagraph 62.a, to use State-owned property within the Site to perform the
response actions required by this Consent Decree on other property within the Site,
without compensation other than the obligations to which Settling Defendant has
_-committed in this Consent Decree, but only to the extent that there is no reasonable
alternative to such access.

(v)  Disputes arising between Settling Defendant and the State
regarding access to State-owned property shall be subject to the dispute resolution
process set forth in Paragraph 140 (Disputes Solely Between Settling Defendant and the
State). |

b. For any State-owned property for which Settling Defendant is
obligated to use "best efforts" to obtain an ERE pursuant to this Consent Decree, the
State shall not unreasonably withhold consent to the placement of an ERE or, for State-
owned property subject to Article 49 of the State Constitution, a Notice ERE (as
described in Paragraph 56.f of this Consent Decree) on such property without further
compensation, so long as such ERE or Notice ERE (i) does not interfere with
recreational use of such property and with any other use that is made of such property
as of the date of lodging of this Consent Decree, and (ii) comports with the applicable

requirements of this Section XlII of the Consent Decree for such EREs or Notice EREs,
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including, but not limited to, the requirements regarding consistency between such ERE
or Notice ERE with the model ERE attached to this Consent Decree as Appendix O or,
as applicable, the Notice ERE form attached to this Consent Decree as Appendix P (as
it may be modified as described in Paragraph 56.f) and the Notice ERE template
described in Paragraph 56 .f(ii)(A) and (B); provided, however, that the placement of
EREs (but not Notice EREs) on State-owned property shall be subject to any applicable
requirements of state law regarding the disposition of state property.

c. Nothing in this Paragraph 62 should be interpreted as the State
consenting to allow Settling Defendant to use State-owned property for the disposal of
Waste Materials that, in Settling Defendant's performance of the Work, have been
moved from where they have come to be located.

d. Within 60 days of entry of this Consent Decree, Settling Defendant
shall pay $100,000 to the State, for depoéit into the Inland Fisheries and Game Fund
established by M.G.L. ¢. 131, § 2. Settling Defendant shall forward a check in this

amount, made payable to the Commonwealth of Massachusetts Special Fund 114 to:

Chief, Environmental Protection Division
Office of the Attomey General

200 Portland Street

Boston, MA 02114

63. Groundwater EREs. In the event that a Removal Action to address

groundwater contamination pursuant to this Consent Decree and/or the SOW entails the
placement of structures, including without limitation groundwater wells, slurry walis

and/or sheetpiling, in, on, under.or through any Settling Defendant Property or Non-
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Settling Defendant Property, then for each such affected property for which an ERE has
been recorded and/or registered, and where such ERE provides for a revised Plan of
Restricted Area and associated notice to be recorded and/or registered to show areas to

be subject to restrictions relating to response actions for groundwater, Settling

Defendant shall:

a. prepare a revised Plan of Restricted Area and associated notice for
each such ERE such that the area within which each such structure is situated is clearly
delineated by metes and bounds; each such area shall be identified on said Plan as a
“Groundwater Response Action Component Area”,

b. record and/or register with the appropriate registry of deeds and/or land
registration office the revised Plan of Restricted Areas and associated notice; and, for
EREs on unregistered land, ensure that said Plan and associated notice are marginally
referenced on the recorded ERE for eacﬁ affected property; and

¢. submit a copy of said Plan and associated notice, as recorded, and a
copy of the ERE bearing the marginal reference, to the Grantor and Grantee of the ERE
and to EPA and/or MADEP (if not already the grantee).

64. Connecticut. For any EREs for properties located in Connecticut, if EREs
are a component of the Rest of River Remedial Action, Settling Defendant shall comply
with the obligations, if any, set forth in the Rest of River Remedial Action or the Rest of
River SOW regarding EREs. After a final decision is made on the Rest of the River
Remedial Action, Settling Defendant, EPA, and Connecticut will negotiate in good faith

the requirements for and form of EREs for properties in Connecticut (if such EREs are a
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component of such Remedial Action); provided, however, that such EREs shall be
enforceable under the laws of the State of Connecticut, including Connecticut General
Statutes § 22a-133n through § 22a-133r and R.C.S.A. § 22a-133q-1.

65. PEDA. For any property transferred to PEDA, Paragraph 53 is
incorporated in this Paragraph by reference (and Paragraph 54 is also incorporated in
this Paragraph by reference if, pursuant to Paragraph 12, Settling Defendant, PEDA,
EPA, and MADEP agree that Settling Defendant Property may be transferred to PEDA
prior to recording and/or registering an ERE) except that each reference to “Settling
Defendant” shall be read as a reference to “PEDA’; provided, however, that
subaragraphs 53.b and 53.c are not incorporated in this Paragraph by reference, and
provided further that nothing in this Paragraph 65 shall affect Settling Defendant’s
obligations pursuant to Paragraph 12 or 57.n of this Consent Decree.

66. The City. Forany property owned by the City, Paragraphs 53 and 54 are
incorporated in this Paragraph by reference except that each reference to “Settling

. Defendant” shall be read as a reference to “the City”; provided, however, that
subparagraphs 53.b and 53.c are not incorporated in this Paragraph by reference.
Xiv. REPORTING REQUIREMENTS

67.  In addition to any other requirement of this Consent Decree, Settling
Defendant shall submit to EPA 5§ copies, to Connecticut 1 copy, and to .the State 4
copies of written monthly progress reports that: (a) describe the actions which have
been taken toward achieving compliance with this Consent Decree during the previous

month; (b) include a summary, including electronic transmission of data to EPA and

[}
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MADEP, of all results of sampling and tests and all other data received or generated by
Settling Defendant or its contractors relating to the Site under this Consent Decree in the --
previous month (except for sampling results and other data provided to Settling
Defendant by Plaintiffs); (c) identify all work plans, plans and other deliverables required
by this Consent Decree completed and submitted during the previous month; (d)
describe relevant actions to be taken by Settling Defendant or its contractors, including,
but not limited to, data collection and implementation of work plans, which are scheduied
for the next six weeks, provide other information relating to the progress of construction,
and provide additional information on the progress of construction to EPA upon request;
(e) include information regarding general ;.;»rogress, unresolved delays encountered or
anticipated that may afféct the future schedule for implementation of the Work, and a
description of efforts made to mitigate those delays or anticipated delays; and (f) include -
any modifications to the work plans or othér schedules that Settling Defendant has

proposed to EPA or that have been approved by EPA. Settling Defendant shall also

submit one copy each of the monthly progress reports to NOAA, DOI, EOEA and the -
City, as well as to PEDA for property to be transferred to PEDA. Settling Defendant

shall submit these progress reports to EPA, NOAA, DOI, EOEA, Connecticut, the State,

the City, and (where applicable) PEDA, by the tenth day of every month following the

lodging of this Consent Decree until EPA notifies the Settling Defendant pursuant to
Paragraph 89.b of Section XVIiI (Certification of Completion). If requested by EPA or

the State, Settling Defendant shall also provide briefings for EPA and the State to
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discuss the progress of thé Work in addition to the briefings and meetings of the
Management Groups described in Section V of this Consent Decree.

68. Settling Defendant shall notify EPA, Connecticut, and the State of any
material change in the schedule described in the monthly progress report for the
performance of any activity, including, but not limited to, data collection and

implementation of work plans. Such notification shall be_ provided no later than seven
days, unless impracticable, prior to the performance of the activity. Settling Defendant
shall notify NOAA, DOI and EOEA of any material change in the schedule described in
the monthly progress report for the performance of any activity related to the Restoration
Work or other natural resource protection and restoration actjtivities no later than seven
days, unless impracticable, prior to the performance of the activity.

69. Upon the occurrence of any event during performance of the Work that
Settling Defendant is required to report pL;rsuant to Section 103 of CERCLA or Section
304 of the Emergency Planning and Community Right-to-know Act (EPCRA), Settling
Defendant shall within 24 hours of the onset of such event or inmediately upon
obtaining knowledge of such event, whichever is later, orally notify the EPA Project
Coordinator or the Alternate EPA Project Coordinator (in the event of the unavailability of
the EPA Project Coordinator), or, in the event that neither the EPA Project Coordinator
or Alternate EPA Project Coordinator is available, the Emergency Response Section,
Region |, United States Environmental Protection Agency. In addition, Settling

Defendant shall also notify the State Project Coordinator and/or the CTDEP, as

appropriate, within the same time frame. These reporting requirements are in addition to
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the reporting required by CERCLA Section 103 or EPCRA Section 304, and applicable
state law.

70.  Within 20 days of the onset of such an event, Settling Defendant shall
furnish to Plaintiffs a written report, signed by Settling Defendant's Project Coordinator,
setting forth the events which occurred and thé measures taken, and to be taken, in
response thereto. Within 30 days of the conclusion of such an event, Settling Defendant
shall submit to the Plaintiffs a report setting forth all actions taken in response thereto.

71.  Settling Defendant shall submit 6 copies of all plans, reports (other than
monthly progress reports), and data required by the SOW, the Upper ¥ Mile Reach
Removal Action Work Plan, the Rest of the River SOW, or any other approved plans to
EPA in accordance with the schedules set forth in such plans. Settliing Defendant shall
simultaneously submit 4 copies of all such plans, reports and data to the State, and one
copy of all such plans, reports and data to-Connecticut, EOEA, DOl and NOAA. Settling
Defendant shall also submit one copy of all such plans, reports and data to PEDA (for
property to be transferred to PEDA by Settiing Defendant) and to the City.

72. Al reports and other documents submitted by Settling Defendant to any of
the Plaintiffs (other than the monthly progress reports referred to above) which purport to
document Settling Defendant's compliance with the terms of this Consent Decree shall

be signed by an authorized representative of Settling Defendant.
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XV. EPA_APPROVAL OF PLANS AND OTHER SUBMISSIONS

73.  Except as provided in Paragraph 22 and the Reissued RCRA Permit
regarding the Rest of the River, after review of any plan, report or other iterh which is
required to be submitted for approval pursuant to this Consent Decree, EPA, after
reasonable opportunity for review and comment by the State and Connecticut, as
applicable, shall: (a) approve, in whole or in part, the submission; (b) approve the
submission upon specified conditions;' (c) modify the submission to cure the deficiencies;

-(d) disapprove, in whole or in part, the submission, directing that Settling Defendant
modify the submission; or (e) any combination of the above. However, EPA shall not
modify a submission without first providing Settling Defendant at least one notice of
deficiency and an opportunity to cure within 30 days or such longer time as is specified
by EPA, except where to do so would cause serious disruption to the Work or where
previous subrr;ission(s) have been disapp}oved due to material defects and the
deficiencies in the submission under consideration indicate a bad faith lack of effort to
submit an acceptable deliverable.

74.  In the event of approval, approval upon conditions, or modification by EPA
pursuant to Paragraph 73.a, b, or ¢, Settiing Defendant shall proceed to take any action
required by the plan, report, or other item, as approved or modified by EPA subject only
to its right to invoke the Dispute Resolution procedures set forth in Section XXIV
(Dispute Resolution) with respect to such modifications or conditions. In the event that

EPA modifies the submission to cure the deficiencies pursuant to Paragraph 73.c and
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_the submission has a material defect, EPA retains its right to seek stipulated penalties,
as provided in Section XXV (Stipulated Penalties).

75. a. Upon receipt of a notice of disapproval pdrsuant to Paragraph 73.d,
Settling Defendant shall, within 30 days or such longer time as specified by EPA, correct
the deficiencies and resubmit the plan, report, or other item for approval. Any stipulated
penalties applicable to the submission, as provided in Section XXV, shall accrue during
the 30-day period or otherwise specified period but shall not be payable unless the
resubmission is disapproved or modified due to a material defect as provided in
Paragraphs 76 and 77.

b. Notwithstanding the receipt of a notice of disapproval pursuant to
Paragraph 73.d, Settling Defendant shall proceed, at the direction of EPA, to take any
action required by any non-deficient portion of the submission. Implementation of any
non-deficient portion of a submission shali not relieve Settling Defendant of any liability
for stipulated penalties under Section XXV (Stipulated Penalties).

76.  Inthe event that a resubmitted plan, report or other item, or portion thereof,
is disapproved by EPA, EPA may again require Settling Defendant to correct the
deficiencies, in accordance with the preceding Paragraphs. EPA also retains the right to
modify or develop the plan, report or other item in accordance with this Consent Decree.
Settling Defendant shall implement any such plan, report, or item as modified or
developed by EPA, subject only to its right to invoke the procedures. set forth in Section

XXIV (Dispute Resolution).
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- 77.  ¥f upon resubmission, a plan, report, or item is disapproved or modified by
EPA due to a material defect, Settling Defendant shall be deemed to have failed to
submit such plan, report, or item timély and adequately hnless Settiing Defendani
invokes the dispute resolution procedures set forth in Section XXIV (Dispute Resolution)
and EPA's action is overtumed pursuant to that Section. The provisions of Section XXIV
(Dispute Resolution) and Section XXV (Stipulated Penalties) shall govern the
implementation of the Work and accrual and payment of any stipulated penalties during
Dispute Resolution. If EPA's disapproval or modification is upheid, stipulated penalties
shall accrue for such violation from the date on which the initial submission was
originally required, as provided in Section XXV.

78.  All plans, reports, and other items required to be submitted to EPA under
this Consent Decree shall, upon approval or modification by EPA, be enforceable under
this Consent Decree. In the event EPA aﬁproves or modifies a portion of a plan, report,
or other item required to be submitted to EPA under this Consent Decree, the approved

- or modified portion shall be enforceable under this Consent Decree.

79.  For any plan, report or other item which is required to be submitted for

approval by the Trustees pursuant to this Consent Decree, the provisions of Paragraphs

73 to 78 shall apply, except that each reference to EPA shall be read as a reference to

the Trustees and the reference to the reasonable opportunity for review and comment by

the State shall be deleted.

80. For any plan, report or other item which is required to be submitted for

approval with regard to the Rest of the River prior to the initial modification of the
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Reissued RCRA Permit pursuant to Paragraph 22.p of this Consent Decree, approval

procedures shall be in accordance with the Reissued RCRA Pemit. After the initial
modification of the Reissued RCRA Permit, the approval procedures shall be in

accordance with this Section.

XVl. PROJECT COORDINATORS

81.  Within 20 days of iodging this Consent Deg:ree, Settling Defendant, the
State and EPA will notify each other, in writing, of the name, address and telephone
number of their respective designated Project Coordinators and Altemate Project
Coordinators. If a Project Coordinator or Alternate Project Coordinator initially
designated is changed, the identity of the successor will be given to the other Parties at
least 5 working days béfore the changes occur, uniess impracticable, but in- no event
later than the actual day the change is made. Settling Defendant's Project Coordinator
shall be subject to disapproval by EPA ana shall have the technical expertise sufficient
to adequately oversee all aspects of the Work. Settling Defendant's Project Coordinator
shall not be an attorney for Settling Defendant in this matter. He or she may assign
other representatives, including other contractors, to serve as a Site representative for
oversight of performance of daily operations during remedial activities.

82. Plaintiffs may designate other representatives, including, but not limited to,
EPA and State employees, and federal and State contractors and consultants, to
observe and monitor the progress of any activity undertaken pursuant to this Consent
Decree. EPA's Project Coordinator and Alternate Project Coordinator shall have the

authority lawfully vested in a Remedial Project Manager (“‘RPM”) and an On-Scene
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Coordinator (“OSC") by the National Contingency Plan, 40 C.F.R. Part 300. In addition,
EPA's Project Coordinator or Alternate Project Coordinator shall have authority,
consistent with the National Contingency Plan, to halt any Work required by this Consent
Decree and to take any necessary response action when s/he determines that
conditions at the Sité constitute an emergency situation or may present an immediate
threat to public health or welfare or the énvironment due to release or threatened
release of Waste Material consistent with Section XIX (Emergency Response).

83. EPA's Project Coordinator, the State's Project Coordinator, and the
Settling Defendant's Project Coordinator will meet, at a minimum, on a monthly basis,
and will participate in the Management Group established pursuant to Paragraph 13 of
this Consent Decree. As appropriate, the project coordinators will advise the Trustees of
such meetmgs and invite the Trustees to pammpate

XVIl. ASSURANCE OF ABILITY TO COMPLETE WORK

84.  Within 30 days of entry of this Consent Decree, Settling Defendant shall
demonstrate its ability to complete the Work by submitting to EPA, the State and
Connecticut its most recent Annual Report. Each year thereafter until the completion of
the Work, Settling Defendant shall submit its most recent Annual Report to EPA, the
State and Connecticut within thirty (30) days of publication of such report. In the event
that EPA, after a reasonable opportunity for review and comment by the State,
determines at any time that the financial assurances provided by the Annual Report do

not demonstrate Settling Defendant’s ability to complete the Work, Settling Defendant
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shall establish and maintain financial security in the amount of $150,000,000 in one or
more of the following forms:
a. A surety bond guaranteeing performance of the Work;
b. One or more irevocable letters of credit equalling $150,000,000 ;
c. A trust fund;
d. A guarantee to perform the Work by one or more parent corporations or
subsidiaries, or by one or more unrelated corporations that have a substantial business
- relationship with the Settling Defendant; or
e. A demonstration that the Settling Defendant satisfies the requirements
of 40 C.F R. Part 264.143(f).
If EPA determines pursuant to this Paragraph 84 that Settling Defendant must establish
and maintain financial security in a form other than the Annual Reﬁort, then Paragraphs
85 and 86 shall apply. |
85. If Settling Defendant seeks to demonstrate the ability to complete the Work
through a guarantee by a third party pursuant to Paragraph 84.d of this Consent Decree,
Settiing Defendant shall demonstrate that the guarantor satisfies the requirements of 40
C.F.R. § 264.143(f). If Settling Defendant seeks to demonstrate its ability to complete
the Work by means of the financial test or the corporate guarantee pursuant to
Paragraph 84.d or 84.e, it shall resubmit sworn statements conveying the information
required by 40 C.F.R. § 264.143(f) annually, on the anniversary of the effective date of
this Consent Decree. In the event that EPA, after a reasonable opportunity for review

and comment by the State, determines at any time that the financial assurances
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provided pursuant to this Section are inadequate, Settling Defendant shall, within 30
days of receipt of notice of EPA's determination, obtain and present to EPA for approval
| one of the other forms of financial assurance listed in Paragraph 84 of this Consent -
Decree. Settling Defendant's inability to demonstrate financial ability to complete the
Work shall not excuse performance of any activities required under this Consent Decree.
86. If EPA has exercised its right under Paragraph 84 to obtain financial

assurance in a form other than the Annual Report, and Settling Defendant can show that
the estimated cost to complete the remaining Work has diminished below the amount
set forth in Paragraph 84 above after entry of this Consent Decree, Settling Defendant
may, upon completion of the Removal Actions Outside the River, reduce the amount of
the financial security provided under this Section to the estimated cost of the remaining
work to be performed. Settiing Defendant shall submit a proposal for such reduction to
EPA, in accorc':lance with the requirementé of this Section, and may reduce the amount
of the security upon approval by EPA. In the event of a dispute, Settling Defendant may
reduce the amount of the security in accordance with the final administrative or judicial
decision resolving the dispute.

87.  Settling Defendant may change the form of financial assurance provided
under this Section at any time, upon notice to and approval by EPA, provided that the
new form of assurance meets the requirements of this Section. In the event.of a
dispute, Settling Defendant may change the form of the financial assurance only in

accordance with the final administrative or judicial decision resolving the dispute.
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XVIll. CERTIFICATION OF COMPLETION

88. Completion of Each Response Action

a. | Within 90 days after Settling Defendant concludes that a particular
Removal Action required by this Consent Decree (excluding Post-Removal Site Control)
or the Rest of River Remedial Action (excluding Operation and Maintenance) has been
fully performed and that the Performance Standards for such Removal or Remedial
Action have been attained, Settling Defendant shall schedule and conduct a pre-
certification inspection to be attended by Settling Defendant, EPA, the Trustees (as
appropriate), and the State. The City shall be invited to participate in inspections relating
to the GE Plant Area Removal Actions and the Allendale School Removal Action. PEDA
shall be invited to participate in inspections relating to property that will be transferred to
PEDA by Settling Defendant. If, after the pre-certification inspection, Settling Defendant
still believes that such Removal or Remedial Action (excluding Post-Removal Site Control
or Operation and Maintenance) has been fully performed and that the Performance
Standards for such Removal or Remedial Action have been attained, it shall submit a
written report requesting certification to EPA for approval, with a copy to the Trustees, the
State, and the City and PEDA (as applicable), pursuant to Section XV (EPA Approval of
Plans and Other Submissions) within 30 days of the inspection. In the report, a
registered professional engineer and Settling Defendant's Project Coordinator shall state
that the particular Removal or Remedial Action (excluding Post-Removal Site Control or
Operation and Maintenance) has been completed in full satisfaction of the requirements

of this Consent Decree. The written report shall include as-built drawings signed and
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stamped by a professional engineer. The report shall contain the following statement,
signed by a responsible corporate official of Settiing Defendant or Settling Defendant's
Project Coordinator:
| certify under penalty of law that this document and all attachments were
prepared under my direction or supervision in accordance with a system
designed to assure that qualified personnel properly gather and evaluate
the information submitted. éased on my inquiry of the person or persons
who manage the system, or those persons directly responsible for gathering
the information, the information submitted is, to the best of my knowledge
and belief, true, accurate, and complete. | am aware that there are
significant penalties for submitting false information, including the possibility
of fine and imprisonment for knowing violations.
If, after completion of the pre-certification 'inspection and receipt and review of the written
report, EPA, after reasonable opportunity to review and comment by the State,

- determines that the particular Removal Action or Remedial Action (exdluding Post-
Removal Site Control or Operation and Maintenance) referenced above, or any portion
thereof, has not been completed in accordance with this Consent Decree or that the
Performance Standards for such Removal or Remedial Action have not been achieved,
EPA will notify Settling Defendant in writing of the activities that must b;a undertaken by
Settling Defendant pursuant to this Consent Decree to complete the Removal Action or

Remedial Action (excluding Post-Removal Site Control or Operation and Maintenance)

and achieve the Performance Standards therefor; provided, however, that EPA may only
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require Settling Defendant to perform such activities pursuant to this Paragraph to the
extent that such activities are consistent with the scope of the response action and do not
modify the Performance Standards (except as provided in Parégraph 217 (Modification)
of this Consent Decree). EPA will set forth in the notice a schedule for performance of
such activities consistent with the Consent Decree and the SOW or require the Settling

Defendant to submit a schedule to EPA for approval pursuant to Section XV (EPA

Approval of Plans and Other Submissions). Settling Defendant shall perform all activities h

described in the notice in accordance with the specifications and schedules established
pursuant to this Paragraph, subject to its right to invoke the dispute resolution procedures
set forth in Section XXIV (Dispute Resolution).

b. If EPA concludes, based on the initial or any subsequent report
requesting Certification of Completion and after a reasonable opportunity for review and
comment by the State, that the particular éemoval Action (excluding Post-Removal Site
Control) or the Rest of River Remedial Action (excluding Operation and Maintenance)
has been performed in accordance with this Consent Decree and that the Performance

Standards for such Removal or Remedial Action have been achieved, EPA will so certify

—

—_—

in writing to Settling Defendant. Settling Defendant may contest EPA's failure to respond ~

to Settling Defendant’s request for certification pursuant to Section XXIV (Dispute
Resolution), Paragraph 136 (record review) of this Consent Decree. This certification
shall constitute the Certification of Completion of the response action for purposes of this

Consent Decree, including, but not limited to, Section XXVI (Covenants Not to Sue by
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Plaintiffs). Certification of Completion of the fesponsé action shall not affect Settling
Defendant's remaining obligations under this Consent Decree.

C. For each Removal Action Outside the River for which one or more
Conditional Solutions are a component, Settling Defendant may seek a Certification of
Completion of such Removal Action, including the Conditional Solution(s). EPA will
evaluate such request pursuant to the provisions in this ‘Paragraph,’and if it determines
that the Removal Action has been performed in accordance with this Consent Decree
and that the Performance Standards for such Removal Action have been achieved
(excluding Post-Removal Site Control), EPA will issue a Certification of Completion of
such Removal Action, including the Conditional Solution(s); provided, however, that
insofar as such Certification relates to the Conditional Solution(s), it will be contingent on
Settling Defendant’s compliance with the obligations relating to Conditional Solutions, as
set forth in Paragraphs 34.d and 35-37 of -this Consent Decree. Such Certification
relating to a property with a Conditional Solution shall terminate if and when EPA
determines and notifies Settling Defendant that Settling Defendant hés not complied with
the conditions of Paragraphs 34.d and 35-37 with respect to such property. Settiing
Defendant shall have the right to seek dispute resolution of such determination by EPA in
accordance with Section XXIV of the Consent Decree.

d. For any Removal or Remedial Action for an area that contains a
Non-Settling Defendant Property to or at which the dwner of such property has refused to
allow access for implementation of the required response actions after Settling Defendant

has used “best efforts” to obtain such access and to implement the response actions in
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accordance with Section XliI of this Consent Decree, and after any efforts by EPA or the
State to obtain access for the implementation of the response actions, Settling Defendant
may seek a Certification of Completion of such Removal or Remedial Action except for
the portion relating to such property. EPA will evaluate such a request pursuant to the
provisions in this Paragraph, and if it determines that the Removal or Remedial Action
has otherwise been performed in accordance with this Consent Decree and that the
Performance Standards for such Removal or Remedial Action have otherwise been
achieved (excluding Post-Removal Site Control or Operation and Maintenance), EPA will
issue a Certification of Completion of such Removal or Remedial Action, subject to any
contingencies set forth above in Paragraph 88.c, except for the portion relating to the
property where the owner refused access. Settiing Defendant shall continue to make
best efforts to obtain access to such property to perform the required response actions in
accordance with the same procedures set‘forth in Paragraph 34.a(ii) of this Consent
Decree, and shall implement the required response action whenever such access is
granted.

e The Trustees shall determine that the Restoration Work that is part of
a particular Removal Action has been fully performed in accordance with Paragraphs 120
and 121 of Section XXI (Natural Resource Damages).

89. Completion of the Work for the Site

a. Within 90 days after Settling Defendant concludes that all phases of the
Work (including Post-Removal Site Control and Operation and Maintenance) have been

fully performed for all Removal and Remedial Actions and Restoration Work required by
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this Consent Decree, Settling Defendant shall schedule and conduct a pre-certification
inspection to be attended by Settling Defendant, EPA, the Trustees and the State. If,
after the pre-certification insApectnio;'l, Settling Defendant still believes that the Work has
been fully performed, Settling Defendant shall submit to EPA, the Trustees and the State
a written report by a registered professional engineer stating that the Work has been
compieted in full satisfaction of the requirements of this Consent Decree. A copy of the
Report shall be sent at the same time }to the City and PEDA. The report shall contain the
- following statement, signed by a responsible corporate official of Settling Defendant or
Settling Defendant's Project Coordinator:
| certify under penalty of law that this document and all attachments were
prepared under my direction or supervision in accordance with a system
designed to assure that qualified personnel properly gather and evaluate
the info-rmation submitted. Based 6n my inquiry of the person or persons
who manage the system, or those persons directly responsible for gathering
the information, the information submitted is, to the best of my knowledge
and belief, true, accurate, and complete. | am aware that there are
significant penalties for submitting false information, including the possibility
of fine and imprisonment for knowing violations.
If, after review of the written report, EPA, after reasonable opportunity for review and
comment by the State and the Trustees, determines that any portion of the Work has not

been completed in accordance with this Consent Decree, EPA will notify Settling

Defendant in writing of the activities that must be undertaken by Settling Defendant
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pursuant to this Consent Decree to complete the Work; provided, however, that EPA may™
only require Settling Defendant to perform such activities pursuant to this Paragraph to

the extent that such activities are consistent with the scope of the response action and do
not modify the Performance Standards (except as provided in Paragraph 217 ”
(Modification) of this Consent Decree). EPA will set forth in the notice a schedule for
performance of such activities consistent with the Consent Decree and the SOW or
require the Settling Defendant to submit a schedule to EPA for approval pursuant to
Section XV (EPA Approval of Plans and Other Submissions). Settling Defendant shall ~
perform all activities described in the notice in accordance with the specifications and
schedules established therein, subject to its right to invoke the dispute resolution
procedures set forth in Section XXIV (Dispute Resolution).

b. If EPA concludes, based on the initial or any subsequent request for |
Certification o; Completion by Settling De%endant and after a reasonable opportunity for
review and comment by the State and the Trustees, that the Work has been performed in~~
accordance with this Consent Decree, EPA will so notify Settling Defendant in writing.
Settling Defendant may contest EPA's failure to respond to Settling Defendant's request
for certification pursuant to Section XXIV (Dispute Resolution), Paragraph 136 (record
review) of this Consent Decree. -

c. To the extent that one or more Conditional Solutions are a
component of the Work at the Site, Settling Defendant may seek a Certification of

Completion of Work, including the Conditional Solution(s). EPA will evaluate such -

request pursuant to the provisions in this Paragraph, and if it determines that the Work
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has been performed in accordance with this Consent Decree, EPA will issue a
Certification of Completion of the Work at the Site, including the Conditional Solution(s);
provided, however, that insofar as such Certification relates to the Conditional
Solution(s), it will be contingent on Settling Defendant’s compliance with the obligations
relating to Conditional Solutions, as set forth in Paragraphs 34.d and 35-37 of this
Consent Decree. Such Certification relating to a property with a Conditional Solution
shall terminate if and when EPA determines and notifies Settling Defendant that Settling
Defendant has not complied with the conditions of Paragraphs 34.d and 35-37 with
respect to such property. Settling Defendant shall have the right to seek dispute
resolution of such determination by EPA in accordance with Section XXIV of this Consent
Decree.

d. If the owner of a Non-Settling Defendant Property at the Site has
refused to alio-w access for implementatioﬁ of the required response actions after Settling
Defendant has used “best efforts” to obtain such access and to implement the response

- actions in accordance with Section Xlll of this Consent Decree, and after any efforts by
EPA or the State to obtain access for the implementation of the response actions,
Settling Defendant may seek a Certification of Completion of Work at the Site except for
the portion relating to such property. EPA will evaluate such a request pursuant to the
provisions in this Paragraph, and if it determines that the Work has othérwise been
performed in accordance with this Consent Decree, EPA will issue a Certification of

Completion of the Work, subject to any contingencies set forth above in Paragraph 89.c,

except for the portion relating to the property where the owner has refused access.
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Settling Defendant shall continue to make best efforts to obtain access to such property
to perform the required response actions in accordance with the same procedures set
forth in Paragraph 34.a(ii) of this Consent Decree, and shall implement the required

response actions whenever such access is granted.

e. The Trustees shall determine that the Restoration Work that is part of
a particular Removal Action has been fully performed in accordance with Paragraphs 120

and 121 of Section XXI (Natural Resource Damages).

XIX. EMERGENCY RESPONSE

80. Inthe event of any action or occurrence during the performance of the Work
which causes or threatens a release of Waste Material from the Site that constitutes an
emergency situation or hay present an immediate threat to public health or welfare or the
environment, Settling Defendant shall immediately notify EPA's Project Coordinator, or, if
the Project Coordinator is unavailable, EPA's Alternate Project Coordinator. If neither of
these persons is available, Settling Defendant shall notify the EPA Emergency Response
Unit, Region |. Settiing Defendant shall also immediately notify the State Project
Coordinator, and CTDEP if appropriate. For purposes of this Section XIX, the phrase
“constitutes an emergency situation or may present an immediate threat to public health
or welfare or the environment” shall mean an unforeseen combination of circumstances,
or the conditions resulting from such circumstances, not normally anticipated to occur as
part of the Work, that require immediate action to avoid harm or an immediate threat of

harm to human health, welfare or the environment.
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91.  Inthe event of any action or occurrence during the performance of the Work
which causes or threatens a release of Waste Material from the Site that constitutes an
emergency situation or may present an immediate threat to public health or welfare or the
environment, and that arises: (a) at the GE Plant Area (excluding the portions of the
Unkamet Brook Area that are not owned or controlled by Settling Defendant, other than
the area immediately surrounding Building OP-3); (b) at any other property at the Site
owned or controlled by Settling Defendant; or (c) at any property at the Site not owned or
controlled by Settling Defendant but cue, in whole or in part, to Settling Defendant’s
performance of the Work; Settling De-2ndant shall immediately take all appropriate action
to prevent, abate, or minimize such release or threat of release. Settling Defendant shall
take such actions in consultation with EPA's Project _Coordinator or other available
authorized EPA officer and in accordance with all applicable provisions of the Health and
Safety Plans, ;he Contingency Plans, and'any other applicable plans or documents
developed pursuant to the Consent Decree, the SOW, the Upper ¥z Mile Reach Removal
Action Work Plan and/or the Rest of the River SOW. In the event that Settling Defendant
fails to take appropriate response action as required by this Paragraph, and EPA or, as
appropriate, the State takes such action instead, Settling Defendant shall reimburse EPA
and the State ali costs of the response action not inconsistent with the NCP pursuant to
Section XX (Reimbursement of Costs). Such costs shall be reimbursed as U.S. Future

Response Costs or Massachusetts Future Response Costs, as applicable, and shall be

recoverable in accordance with Paragraphs 95.a or 95.d, as applicable.
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92. a. Inthe event of any action or occurrence during the performance of the

Work which causes or threatens a release of Settling Defendant's Waste Material from
the Site that constitutes an emergency situation or may present an immediate threat to
public health or welfare or the environment and that arises at any property at the Site not
owned or controlled by Settling Defendant, if sUch release or threatened release is not
attributable to Settling Defendant’'s performance of the Work as set forth in Paragraph )
91.c, then Settling Defendant shall immediately notify EPA and MADEP whether it will
take all appropriate action to prevent, abate or minimize such release or threat of release.

b.  If Settling Defendant notifies EPA and MADEP pursuant to Paragraph
92.a that it will take all appropriate action referred to in Paragraph 91, Settling Defendant
shall take all such action in consultation with EPA’s Project Coordinator or other-available
authorized EPA officer and in accordance with all applicable provisions of the Health and
Safety Plans, the Contingency Plans, and-in any other applicable plan’s or documents
developed pursuant to the Consent Decree, the SOW, the Upper ¥ Mile Reach Removal
Action Work Plan and/or the Rest of River SOW.

c. If Settiing Defendant notifies EPA and MADEP pursuant to Paragraph
92.a that it does not intend to take all appropriate action referred to in Paragraph 92.b,
then EPA, or as applicable, the State may take such action and send a demand for
payment of the costs of such action to Settling Defendant. EPA, or as applicable the

State, shall send such demand within 18 months of completion of the response action. If

Settling Defendant intends to seek reimbursement for payment of such costs from a
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potentially responsible third party who has caused EPA's or the State's incurrence of
such costs, then Settling Defendant shall so notify EPA, or as applicable the State, within
120 days of receiving a demand for payment -of such costs. Within 120 days of receiving
such notice, EPA, or as applicabie the State, shall notify Settling Defendant whether it is
willing to agree nét to enter iﬁto a judicial or administrative settlemént of claims it may
have against such third party in a manner that would terminate Settling Defendant's rights
to seek reimbursement from such party. In the event that EPA, or as applicabie the
State, is willing to so agree, and/or in the event that Settling Defendant fails to provide
notice pursuant to this subparagraph of its intent to seek reimbursement from such third
party, Settling Defendant shall reimburse EPA and the State all costs of the response
action not inconsistent with the NCP pursuant to Section XX (Reimbursement of Costs).
Such costs shall be reimbursed as U.S. Future Response Costs or Massachusetts Future
Response Costs, as applicable, and shall- be recoverable in accordance with Paragraph
95.a or 95.d, as applicable; provided, however, that Settling Defendant reserves its rights
and defenses consistent with other provisions of this Consent Decree to obtain from any
other person reimbursement of costs paid under this subparagraph. in the event that
EPA, or as applicable the State, is unwilling to agree.not to enter into a judicial or
administrative settlement of claims it may have against such third party in a manner that
would terminate Settling Defendant's rights to seek reimbursement from such party, or
has already entered into such a settilement, then Settling Defendant retains its right to

challenge any such settlement and shall have no obligation to make payment pursuant to

this subparagraph or Section XX, but EPA, or as applicable the State, may seek
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*reimburgement of such costs pursuant to CERCLA § 107, M.G.L. c. 21E, § 5, or any
other applicable law outside the scope of this Consent Decree. In such an independent

“attion, Settling Defendant may raise any rights and defenses it may have, including any
rights to seek reimbursement from third parties.

93.  Subject to Section XXVI of this Consent Decree (Covenants Not To Sue by
Plaintiffs), and except as otherwise specifically provided in this Consent Decree, nothing
-in the preceding Paragraphs or in this Consent Decree shall be deemed to limit any
authority of the United States, Connecticut or the State: (a) to take all appropriate action
‘to protect human health and the environment or to prevent, abate, respond to, or
“minimize an actual or threatened release of Waste Material on, at, or from the Site; or (b)
to direct or order such action, or seek an order from the Court, to protect human health
“and the environment or to prevent, abate, respond to, or minimize an actual or
threatened release of Waste Material on, ét, or from the Site. -

XX. REIMBURSEMENT OF COSTS o

94. Past Response Costs. Within 30 days of the effective date of this Consent

Decree (except as provided in Paragraph 94.d(ii) below), Settling Defendant shall:
~ a. Pay to a GE-Pittsfield/Housatenic River Special Account (“Special
Account”) to be established by EPA within the Hazardous Substances Superfund
pursuant to this Consent Decree, $13,459,738.00 plus Interest, in reimbursement of U.S.
Past Response Costs and costs Incurred and paid by EPA for Desiénafed Fill Properties

through March 31, 1999, by FedWire Eiectronic Funds Transfer ("EFT" or wire transfer) to

the U.S. Department of Justice account in accordance with current electronic funds
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transfer procedures, referenciﬁg the U.S.A.O. file number, the GE-Pittsfield/Housatonic
River Special Account, the EPA Region and Site/Spill ID #01-67 and DOJ case number
90-11-3-1479. Interest on the payment shall accrue from the date of lodging of this
Consent Decree until the date of payment. Payment shall be made in accordance with
the instructions provided to the Settling Defendant. Any payments received by the
Department of Justice after 4:00 P.M. (Eastem Time) will be credited on the next
business day. Settling Defendant shall send notice that such payhent has been made to
the United States as specified in Section XXXII (Notices and Submissions) and to
Michael Manlogon, Financial Management Officer, EPA Region |, One Congress Street,
Suite 1100, Boston, MA 02114-2023.

b. Pay to DOI a total of $365,948.00, plus Interest on $240,948.00 of
that amount, in reimbursement of DOI Past Asse#sment Costs and DOI Oversight Costs.
Payment shall be by FedWire Electronic F-unds Transfer to the U.S. Department of
Justice account in accordance with current electronic funds transfer procedures, and
- referencing Account Number 14X5198 (NRDAR), DOJ number 90-11-3-1479z, the USAO
number, and the name of the Site, the GE-Pittsfield/Housatonic River Site. Interest shall
accrue from the date of lodging of this Consent Decree until the date of payment.
Settling Defendant shall send notice of payment to:

Bruce Nesslage
DOI Restoration Fund
Mail Stop 4449

1849 C Street, NW.
Washington, D.C. 20240
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with a copy to:

Mark Barash

Office of the Regional Solicitor

U.S. Department of Interior

One Gateway Center, Suite 612

Newton Corner, MA 02158-2868
and shall reference the Account Number 14X5198(NRDAR), and note that the payment is
for DOI Past Assessment Costs and a portion of DOI Oversight Costs for resources
under the trusteeship of DOI in connection with the GE-Pittsfield/Housatonic River Site.
Any payments received after 4:00 p.m. Eastern Time shall be credited on the next
business day. Notice that payments have been made, including copies of electronic
transfer forms and any accompanying transmittal letters, also shall be sent to the United
States as provided in Section XXXII (Notices and Submissions).

c. Pay to NOAA a total of $643,676.00, plus Interest on $518,676.00 of
that amount, iri reimbursement of NOAA Past Assessment Costs and NOAA Oversight
Costs. Payment shall be by FedWire Electronic Funds Transfer to the U.S. Department
of Justice account in accordance with current electronic funds transfer procedures, and
referencing the U.S . A.O. file number, the GE-Pittfield/Housatonic River Site, and DOJ
number 90-11-3-1479z, and shall note that the payment is for NOAA Past Assessment
Costs and a portion of NOAA Oversight Costs for resources under the trusteeship of
NOAA in connection with the GE-Pittsfield/Housatonic River Site. Interest shall accrue

from the date of lodging of this Consent Decree until the date of payment. Settiing

Defendant shall send notice of the payment to:

228



NOAA/NOS/OR&R
Attn: Kathy Salter, DARRF Manager
1305 East West Highway
SSMC 4, Room 9331
- Silver Spring, Maryland 20910-3281

with a copy to:

DARP Program Attomey
GE-Pittsfield/Housatonic River Site

NOAA Office of General Counsel
Northeast Region

One Blackburn Drive

Gloucester, Massachusetts 01930-2298

d. (i) Pay to the State the amount of $1,745,000 plus Interest (as defined
in Section V) for reimbursement of Massachusetts Past Response Costs, which Interest
shall accrue from the date of lodging of this Consent Decree .until the date of payment.

(i) Pay to the State up to but not to exceed $115,000, plus Interest (as
defined in Sec-tion IV), as billed by MADEIs, for State Interim Respons'e Costs Incurred by
the State on or after June 21, 1999, with such payment to be made within 30 days of the
effective date of this Consent Decree or 60 days of billing, whichever is later. For State
Interim Response Costs Incurred and billed prior to lodging of the Consent Decree,
Interest shall accrue from the date of lodging of the Consent Decree. For State Interim
Response Costs billed after the Consent Decree has been lodged, Interest shall accrue
from the date of billing, if not paid by the due date specified above. Billing, costs

summaries and supporting documentation for State Interim Response Costs shall be as

provided in Paragraph 85.d(v) of thié Consent Decree.

229



(i)  Unless otherwise instructed by the State, in writing, at any time after
lodging of this Consent Decree, the checks shall be payable to the Commonweaith of
Massachusetts and shall reference the General Electric case. Settling Defendant shall
forward the checks to:

Chief, Environmental Protéction Division
Office of Attomey General
200 Portland Street
Boston, Massachusetts 02114.
Copies of the checks shall also be sent to:
Robert Kalaghan
Director, Fiscal Management/Cost Recovery and Administration
DEP/BWSC
1 Winter Street
Boston, Massachusetts 02108
For purposes of this Paragraph only, copies of the checks shall also be sent to:
) Thomas LaRosa
Assistant General Counsel
Executive Office of Environmental Affairs
100 Cambridge Street, 20" Floor
Boston, Massachusetts 02108

e. Pay to the State of Connecticut $115,194.02 plus Interest (as defined
in Section IV) in reimbursement of Connecticut Past Response Costs. Interest on such
payment shall accrue from the date of lodging of this Consent Decree until the date of
payment. Such payment shall be made by electronic funds transfer to Fleet Bank NA,
Hartford, Connecticut 06115, referencing ABA #011-800-571, for State of Connecticut
Treasury - Regular A/C; Account #000-005-4673, F.B.O. Agency #1501/Attomey
General. Settling Defendant shall send notice that such payment has been made to

Connecticut as specified in Section XXXl (Notices and Submissions).
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95. Future Response Costs.

a. U.S. Future Response Costs. Settling Defendant shall reimburse the

L een crm f v s mer e el T e e ———

EPAHazar.cjc')Gs' éubstance Superfund fc;r é‘ll us. Futuré éesponse Costs and any costs
Incurred or paid in connection with the Designated Fill Properties listed in Category 2 in
Appendix T after March 31, 1999 not inconsistent with the National Contingency Plan.
The Settling Defendant shall make all payments required by this Paragraph in
accordance with the procedures set fqrth in Paragraph 94.a or in the form of a certified or
- cashier's check or checks made payable to "EPA Hazardous Substance Superfund" and
referencing the GE-Pittsfield/Housatonic River Special Account, EPA Region | and
Site/Spill ID #01-67, the DOJ case number 90-11-3-1479, and the name and address of
the party making payment. If check(s) are used, Settling Defendant shall send the
check(s) to EPA Region |, Attn: Superfund Accounting, P.O. Box 360197M, Pittsburgh,
PA 15251 and shall send copies of the chéck(s) to the United States as specified in
Section XXXI! (Notices and Submissions) and Michael Manlogon, Financial Management
Officer, EPA Region |, One Congress Street, Suite 1100, Boston, MA '021 14-2023.

b. DOI Future Costs. Settling Defendant shall reimburse DO for all

DOI Future Costs not inconsistent with the National Contingency Plan. DOI will send
Settling Defendant a bill requiring payment. The bill shall include
(i) For any DOI employee labor, employee travel, and indirect
costs:
(A) acost summary which lists labor costs by employee and

the number of hours charged for each relevant pay period;
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(B) a listing of the total indirect costs charged, if any, and the
indirect cost rate(s) applied, and documents describing the basis for
sucﬁ r’até, if it is>nortréi ﬁublished rate, and

(C) an explanation as to why the costs demanded are
claimed to be DOI Future Costs, as defined by this Consent Decree.
(i) For any contractor or Interagency or Intergovernmental
Agreement costs:

(A) a cost summary listing the contractor(s) and the costs
incurred for each contractor,

(B) an explanation as to why the costs demanded are claimed
to be DOI Future Costs, as defined by this Consent Decree,;

(C) a copy of each relevant progress report or comparable
document (if any) thai describes the work performed, or if DOl has
no such documents, a description of the work performed.

(i) A statement that the costs included on the bill are compiled
from the DOI accounting system and represent only DOI Future Costs, as defined by this
Consent Decree, that have not been previously billed (except for any unpaid batance).

(iv) DOl will use best efforts to send Settling Defendant a bill for
DOI Future Costs on an annual basis. Settiing Defendant shall make all payments within
60 days of Settling Defendant's receipt of each bill requiring paymerit (or such longer

period specified by DOI in the bill) except as otherwise provided in Paragraph 101. If DOI

sends Settling Defendant a bill that demands payment for costs (other than past due
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amounts from a previous bill) that DOI Incurred over a period of time greater than twelve

months, and Settling Defendant, before the time in which payment must be made

expires, requests an extension of the time to pay, DOI shall not unreasonably refuse

consent to a reasonable extension of time. Settling Defendant shall make all payments

to DOI required by this Paragraph in accordance with instructions to be provided by DOL.

c.

NOAA Future Costs. Settling Defendant shall reimburse NOAA for

all NOAA Future Costs not inconsistent with the National Contingency Plan. NOAA will

send Settling Defendant a bill requiring payment. The bill shall include:

Agreement costs:

(i) For NOAA employee labor, employee travel, and indirect costs:

(A) a cost summary which lists labor costs by employee and the

number of hours charged for each relevant pay period;

(B) a listing of the total indirect costs charged, if any, and the
indirect cost rate(s) épplied, and documents describing the basis for
such rate, if it is not a published rate; and

(C) an explanation as to why the costs demanded are claimed

to be NOAA Future Costs, as defined by this Consent Decree.

(ii) For any contractor or Interagency or Intergovernmental

(A) a cost summary listing the contractor(s) and the costs

incurred for each contractor;

(B) an explanation as to why the costs demanded are claimed

to be NOAA Future Costs, as defined by this Consent Decree;
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(_C) a copy of each relevant progress report or comparable
document (if any), that describes the work performed, or if NOAA has
- no such documents, a description of the work performed.

(iii) A statement that the costs included on the bill are compiled from
the NOAA accounting system and represent only NOAA Future Costs, as defined by this
Consent Decree, that have not been previously billed (except for any unpaid balance).

(iv) NOAA will use best efforts to send Settling Defendant a bill for
NOAA Future Costs on an annual basis. Settling Defendant shall make all payments
within 60 days of Settling Defendant's receipt of each bill requiring payment (or such
longer period specified by NOAA in the bill) except as otherwise provided in Paragraph
101. If NOAA sends Seitling Defendant a bill that demands payment for costs (other

than past due amounts from a prévious bill) that NOAA Incurred over a period of time
greater than twelve months, and Settling befendant, before the time in which payment
must be made expires, requests an extension of the time to pay, NOAA shall not
unreasonably refuse consent to a reasonable extension of time. Settling Defendant shall
make all payments to NOAA required by this Paragraph in accordance with instructions

to be provided by NOAA.

d Massachusetts Future Response Costs. Settling Defendant shall

reimburse the State for all Massachusetts Future Response Costs not inconsistent with
the National Contingency Plan or the Massachusetts Contingency Plan, as applicable, as

follows:;



(i) For such costs of obtaining EREs, in accordance with Paragraph 60.h of
this Consent Decree,

(ii) For all such costs Incurred in enforcing the Consent Decree and in
participating in dispute resolution under this Consent Decree;

(iii) For all such costs Incurred by the State in fulfilling its mandatory
statutory obiigations under Section 104(c)(3) of CERCLA in the event of a Work Takeover
pursuant to Paragraph 178, and

(iv) Up to, but not exceeding $350,000, for all other Massachusetts Future
Response Costs.

(v) The Commonwealth will send Settiing Defendant a bill requiring
payment that includes a State-prepared cost summary, which includes direct and indirect
costs Incurred by the State and its contractors on a periodic basis. The State will use
best efforts to send Settliing Defendant a Eill for Massachusetts Future Response Costs
on an annual basis. Each bill shall also include a detailed spreadsheet, or document with
comparable information, listing each employee, the appropriate site/location code, the
hours worked during each pay period charged for each cost category (including codes

differentiating between capped and uncapped costs), and indirect
costs/benefits/overhead rate charged for the employees; and contractor reports or other
documents which describe the work performed, hours billed, and other expenses charged
by those contractors whose costs do not appear on the detailed spreadsheets. In

addition, each billing package shall include a certification that the costs included

represent only costs Incurred in connection with the Site, and that the costs detailed on
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the spreadsheet, or comparable document, were Incurred for the appropriate cost
category, and do not inciude costs previously or separately billed to Settling Defendant.
Settling Defendant shall make all payments within 60 days of Settling Defendant's receipt
of each bill (with supporting documentation) requiring payment (or such longer period B
specified by the State in the bill), except as otherwise provided in Paragraph 101. Ifthe —
State sends Settling Defendant a bill that demands payment for costs (other than past
due amounts from a previous bill) that the State Incurred over a period of time greater
-than twelve months, and Settling Defendant, before the time in which payment must be
made expires, requests an extension of time to pay, the State shall not unreasonably
refuse consent to a reasonable extension of time. Settling Defendant shall make all
payments to the Commonwealth required by this Paragréph in the manner described in
Paragraph 94.d(iii). _

e. Massachusetts Trustee Future Response Costs. Settling Defendant

shall reimburse the State for all Massachusetts Trustee Future Response Costs not
inconsistent with the National Contingency Plan or the Massachusetts Contingency Plan, —
as applicable. The State will send Settling Defendant a bill requiring payment. Billing,
cost summaries, and supporting documentation for Massachusetts Trustee Future
Response Costs, and payment shall be as provided in Paragraph 95.d(v), except that for ~
purposes of this provision:

(i) Copies of the check shall only be sent to:

Thomas LaRosa

Assistant General Counsel

Executive Office of Environmental Affairs ~

100 Cambridge Street, 20" Floor
Boston, MA 02108
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(i) Each bill shall only be required to include a detailed spreadsheet, or
document with comparable information, listing each employee, the hours worked during
each pay period charged, and indirect costs/benefits/overhead rate charged for the
employees; and contractor reports or other documents which describe the work
performed, hours billed, and other expenses charged by those contractors whose costs
do not appear on the detailed spreadsheets. In addition, each billing package shall
include a certification that the costs included represent only costs Incurred in connection
with the Site, and that the costs detailed on the spreadsheet, or comparable document,
were Incurred as Massachusetts Trustee Future Response Costs, and do not include
costs previously or separately billed to Settling Defendant.

f. Connecticut Future Costs. In full settiement of ali Connecticut Future

Costs, Settling Defendant shall pay to the State of Connecticut $90,000. Such payment
shall be made within 30 days of the effective date of this Consent Decree by electronic
funds transfer to Fleet Bank as specified in Paragraph 94.e of this Consent Decree.

96. U.S. Future Rest of River Capped Response Costs. Settling Defendant

shall reimburse the EPA Hazardous Substance Superfund for U.S. Future Rest of River

Capped Response Costs as follows:

a. For all such costs not exceeding $11 million, Settling Defendant

shall pay 100 percent of such costs.

b. For all such costs greater than $11 million and not exceeding $18

million, Settling Defendant shall pay 50 percent of such costs.
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Settling Defendant shall have no obligation to pay any portion of U.S. Future Rest
of River Capped Response Costs that exceed $18 million. Payment of U.S. Future-Rest
of River Capped Response Costs shall be made to the GE-Pittsfield/Housatonic River -
Special Account in accordance with the procedures in Paragraph 95.a (U.S. Future

Response Costs) and Paragraph 100.

97. U.S. Future Additional Sampling Costs. Settling Defendant shall reimburse

the EPA Hazardous Substanc;e Superfund for all U.S. Future Additional Sampling Costs
until Settling Defendant’s payments equal $400,000. Thereafter, Settling Defendant shall
have no further obligation to pay any portion of U.S. Future Additional Sampling Costs.
Payment shall be made to the GE-Pittsfield/Housatonic River Special Account in
accordance with the procedures in Paragraph 95.a (U.S. Future Response Costs) and

Paragraph 100.

98. Oversight Costs. In additioﬁ to its obligation to pay the costs set forth in

Paragraphs 94-97, Settling Defendant shall pay EPA, the Trustees, and the State's
Oversight Costs in the amounts set forth herein. Settiing Defendant’s obligation to
reimburse EPA, the Trustees, or the State's Oversight Costs shall be up to, and shall not

exceed, the following:

a. U.S. Oversight Costs. Settling Defendant shall reimburse U.S.

Oversight Costs as follows:

(i) For all such costs not exceeding $7 million, Settling Defendant shall pay

100 percent of such costs.
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(if) For all such costs greater than $7 million and not exceeding $9 million,

Settling Defendant shall pay 75 percent of the costs greater than $7 million.
| (iii) For all such costs greater than $9 miilion and not exceeding $12 million,

Settiing Defendant shall pay 50 percent of the costs greater than $9 million.

(iv) For all such costs greater than $12 million and not exceeding $15
million, Settling Defendant shall pay 33 1/3 percent of the costs greater than $12 million.

Settlihé Defenaant shall have no obligation to- pay any‘portion of U.S. Oversight

Costs that exceed $15 million (which costs shall not be recoverable from Settling
Defendant). Payment shall be made to the GE-Pittsfield/Housatonic River Special
Account in accordance with the procedures in Paragraphs 95.a (U.S. Future Response

Costs) and 100.

b. U.S_Rest of River Oversight Costs. Settling Defendant shall
reimburse U.S.- Rest of River Oversight Costs as follows: .
(i) If the estimated cost of the Rest of River Remedial Action (as set forth in
. the final modification of the Reissued RCRA Permit following all appeals and remands as
provided in Paragraph 22) is less than or equal to $100 million, Settling Defendant shall
pay 100% of the U.S. Rest of Rivér Oversight Costs as Incurred until its total payments
equal 12.5% of the estimated Rest of River Remedial Action costs.
(ii) If the estimated cost of the Rest of River Remedial Action (as set forth in
the final modification of the Reissued RCRA Permit following all appeals and remands as

provided in Paragraph 22) is greater than $100 million, Settling Defendant shall pay: (A)

100% of the U.S. Rest of River Oversight Costs as Incurred until its total payments equal
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$12.5 million; plus (B) 7.5% of the estimated costs of the U.S. Rest of River Remedial
Action costs over $100 million, as such costs are Incurred. Settling Defendant shall have
no further obligation to pay any portion of U.S. Rest of River Oversight Costs after it has
made cumulative payments for such costs of up to $25 million.

(i) Within 30 days after EPA issues the final modification of the Reissued
RCRA Permit following all appeals and remands as provided in Paragraph 22, GE may
invoke the provisions of Section XXIV (Dispute Resolution) tro dispute the estimated cost
of the Rest of River Remedial Action for purposes of this Paragraph. The provisions of
Paragraph 136 of Section XXIV (Dispute Resolution) shall apply to any such dispute.

(iv) Payment shall be made to the GE-Pittsfield/Housatonic River Special

Account in accordance with the procedures in Paragraphs 95.a (U.S. Future Response

Costs) and 100.

c. DOI Oversight Costs. In addition to the payment made pursuant to

Paragraph 94.b (DOI Past Assessment Costs/DOI Oversight Costs), Settling Defendant
shall pay DOI for DOI Oversight Costs in two additional payments totaling $275,000.00.
No later than one year from the date that this Consent Decree is entered, Settling
Defendant shall remit $150,000.00 to DOI in the manner set forth in Paragraph 95.b (DO
Future Costs). No later than two years from the date that this Consent Decree is
entered, Settling Defendant shall remit $125,000.00 to DO! in the manner set forth in
Paragraph 85.b (DOI Future Costs).

d. NOAA Oversight Costs. In addition to the payment made pursuant

to Paragraph 94.c (NOAA Past Assessment Costs/NOAA Oversight Costs), Settling
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Defepdant shall pay NOAA for NOAA Oversight Costs in two additional payments totaling
$250,000.00. No later than one year from the date that this Consent Decree is entered,
Séttlihg Defendant shall remit $125,000.00 to NOAA in the manner set forth in Paragraph
95.c ( NOAA Future Costs). No later than two years from the date that this Consent
Decree is entered, Settling Defenda.nt shall remit $125,000.00 to NOAA in the manner set
forth in Paragraph 95.c (NOAA Future Costs).

e. State Oversight Costs. Settling Defendant shall reimburse the State

100% of Massachusetts Oversight Costs, Incurred on and after June 21, 1999, until
Settling Defendant’s payment of such Massachusetts Oversight Costs equals
$4,550,000. Settling Defendant shall have no further obligation to pay Massachusetts
Oversight Costs after that time. Settling Defendant'§ annual.payments to the State for
Massachusetts Oversight Costs shall not exceed $562,500. The foregoing limitations in
this subparagr-aph 98.e shall not apply to éosts (if any) Incurred by MADEP in conducting
informal reviews specifically requested by Settling Defendant (in Settling Defendant’s
sole discretion) of draft EREs and/or related documents voluntarily provided by Settling
Defendant to MADEP for such informal review, but shall apply to all costs Incurred by the
State in reviewing proposed EREs and/or related documents required to be submitted to
EPA and/or the State for review pursuant to Section XllI of this Consent Decree. Billing,
costs summaries and supporting documentation for Massachusetts Oversight Costs and
payment procedures shall be as provided in Paragraph 95.d(v), except that no later than
thirty (30) days after the date of ent;‘y of this Consent Decree, Settling Defendant shall

pay to the Commonwealth $100,000 as an advance payment toward State Oversight

241


http:125,000.00
http:125,000.00
http:250,000.00

Costs otherwise payable under this subparagraph 98.e. The State shall provide an

account of the expenditure of such advance payment concurrently with its submission of

its first bill pursuant to Paragraph 95(d)(v). Settiing Defendant may contest the
expenditure of such $100,000 within 120 days of receipt of such bill pursuant to the
procedures in Paragraph 101, and the amount of any such expenditures found to be
made inconsistent with the terms of this Consent Decree shall be applied as a credit

towards subsequent bills for State Oversight Costs.

f. Massachusetts Trustee Oversight Costs. Settling Defendant shall

pay to the State $516,666 for Massachusetts Trustee Oversight Costs which shall be
paid in three instaliments as follows: (i) $166,667.00 within 30 days of entry of this
Consent Decree; (ii) $166,666.00 within 1 year from the effective date of this Consent
Decree; and (iii) $183,333.00 within 2 years from the effective date of this Consent
Decree. Payment shall be by check and shall be forwarded to the State as provided in
Paragraph 94.d(iii) except that for purposes of this provision copies of the check shall
only be sent to:

Thomas LaRosa

Assistant General Counsel

Executive Office of Environmental Affairs

100 Cambridge Street, 20" Fioor

Boston, MA 02108

89.  Settling Defendant shall pay U.S. Post-Removal/Groundwater Monitoring

Costs Incurred by EPA as follows. Settling Defendant shall pay 100% of such costs

Incurred in each twelve month period beginning on the date of the last Certification of

Completion issued for the non-groundwater/NAPL-related Removal Actions Outside the
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River or the date of the Certification pf Completion for the Upper 1/é Mile Reach Removal
Action, whichever is later, but in no event more than $250,000 of such costs for any such
twelve month period. Payment shall be made to the GE-Pittsfield/Housatonic River
Special Account in accordance with the procedures in Paragraphs 95.a (U.S. Future
Response Costs) and 100.
100. The United States will send Settling Defendant on a periodic basis a bill
requiring payment of any amounts due to the United St~ates undér Paragraphs 95 tﬁrough
. 99 for payment of U.S. Future Respoﬁse Costs, U.S. Future Rest of River Capped
Response Costs, U.S. Future Additional Sampling Costs, U.S. Oversight Costs, U.S.
Rest of River Oversight Costs, and U.S. Post-Removal/Groundwater Monitoring Costs.
The United States will use best efforts to send Settling Defendant a bill at least annually.
Such bill shall list separately the amounts due for each category of bosts identified in
Paragraphs Qé through 99, and for each éuch category, shall include ihe following,
provided that confidential business information protected by law shall be released only
subject to an appropriate confidentiality agreement or order to the extent allowed by law:
a. For EPA extramural costs (e.g. contractor, state cooperative agreement,
and miscellaneous/purchase order costs), except for interagency agreement costs:
n an itemized cost summary repont, listing, for each contractor
or other payee, the date and amount of each payment

(including any aliocated amount), the date and number (if any)

of each invoice, voucher or comparable billing document; and
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(i)

(iii)

agreement with ACOE:

(i)

the number of the work assignment or comparable task order
(if any) for which each payment was made; and

a copy of the technical component(s) of each relevant work
assignment, technical directive document, technical instruction
document, or comparable task order to each contractor or
other payee, except that if such document has been provided
with a previ;us bill, reference to such document by number
shall be sufficient, and

a copy of each relevant progress report or comparable
document received by EPA (if any) for the work bilied that
describes the work performed or, if EPA has no such

documents, a description of the work performed.

b. For EPA extramural costs incurred pursuant to an interagency

an itemized cost summary report, listing the date and amount

of each payment by-EPA to ACOE; the date and number (if

f

any) of each invoice, voucher or comparable billing document, —

and the number of the work assignment or comparable task
order issued to ACOE (if any) for which each payment was
made; and

a copy of the technical component(s) of each relevant work'

assignment, technical directive document, technical instruction
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(iii)

doqument, or com_parabl_e task order issued by EPA to ACOE
or by ACOE to a contractor under direct contract to ACOE for
work performed pursuant to an interagency agreement
between EPA and ACOE, except that if such document has
been provided with a previous bill, reference to such
document by number shall be sufficient; and

a cbpy of each relevant progress report or comparable
document prepared by ACOE (or by a contractor under direct
contract to ACOE for work performed pursuant to an
interagency agreement between EPA and ACOE) and
received by EPA (if any) for the work billed, that describes the
work performed, or if EPA and ACOE have no such

documents, a description of the work performed.

c. For EPA extramural costs incurred pursuant to an interagency

. agreement between EPA and any other United States agency except for ACOE and

DOJ:

(i)

an itemized cost summary report, listing the date and amount
of each payment by EPA to the relevant agency; the date and
number (if any) of each invoice, voucher or .comparable billing

document; and the number of the work assignment or

~ comparable task order issued to the relevant agency (if any)

for which each payment was made; and
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(ii) work assignments, technical in§truction documents, technical
directive documents, progress reports, or comparable
documents describing the work performed by the relevant

agency for which the costs were incurred, or if neither EPA -
nor the relevant agency can locate such documents after
reasonable inquiry, a description of the work performed.

d. For EPA intramural costs (i.e. employeé labor, employee travel, and
indirect costs), cost summary reports, including: _
(i an itemized listing of labor costs by employee, including for

each relevant pay period the number of hours charged and
the hourly rate; and —

(i) a list of action codes included in labor charges for each cost
category, or a brief explanation of any othér method used to
assign labor hours to each cost category; and

(i)  a statement of the indirect cost rate(s) apblied and an itemized
listing of indirect costs, and

(iv) anitemized listing of travel costs including for each travel
voucher the amount, the name of the travelling employee, and _
the travel voucher number.

e. A summary listing direct labor, other direct costs, and indirect costs

Incurred by the Department of Justice (if any). —
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f. if applicable, a brief explanation of any allocation methodology used to
allocate costs Incurred in support of tasks included in more than one cost category. If the
United Sfat’es incurs such'césts (for example, costs of renting a field office that is used for
tasks included in more than one cost category), the United States may allocate such
costs among cost categories using any reasonable allocation method consistent with
general cost acéounting standards.

g. A statement that the costs included on the bill aré compiled from the
EPA or DOJ accounting system and represent only costs incurred in connection with the
Site, for the appropriate cost category, that have not been previously billed (except for
any listing of an unpaid balance from a previous bill).

h. No additional documentation, beyond that s.pecified in subparagraphs a.
through g. above, shall be required to establish the amounts Incurred. Settling
Defendant shéll make all payments withih 60 days (or such longer pe}iod specified by
EPA in the bill) of Settling Defendant's receipt of each bill requiring payment, except as
otherwise provided in Paragraph 101. If the United States sends Settiing Defendant a bill
that demands payment for costs (other than past due amounts from a previous bill) that
the United States Incurred over a period of time greater than twelve months, and Settling
Defendant, before the time in which payment must be made expires, requesis an
extension of the time to pay, the United States shall not unreasonably refuse consent to a
reasonable extension of time.

101. Settiing Defendant may contest payment of any costs under Paragraphs

95-99 (excluding Paragraph 98.c, d, and f) if Settiing Defendant determines that the
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United S_tates, gtle Tru_stees, or the State has made an accounting error or if Settlingr
Defendant alleges that a cost item that is included represents costs that are inconsistent
with the NCP or MCP, as applicable. Settling Defendant may not contest payment of 1 % /
Mile Reach Removal Action Costs on the basis that a cost item that is included
represents costs that are inconsistent with the NCP. Settling Defendant may contest
payment of its share of 1 % Mile Reach Removal Action Costs as follows:

a.. | For résponse costs, Settling Defendant may contest payment of such

costs if it determines that EPA has made an accounting error (including whether a

cost item is not a 1 ¥2 Mile Reach Removal Action Cost).

b. For costs of Restoration Work in the 1 ¥z Mile Reach, as described in

Paragraph 118.b, Settling Defendant may contest payment of such costs if it

determines that EPA has made an accounting error (including whether a cost item

is not a-1 Y2 Mile Reach Removal Action Cost) or if Settling Def.endant alleges that

a cost item is for work that goes beyond. the scope (including both the nature and

extent) of the Restoration Work described in Paragraph 118.b of this Consent

Decree and any applicable Work Plans.

Settling Defendant also may contest payment of costs on the basis that the
amount billed exceeds the amount to be paid by Settling Defendant pursuant to the
relevant provision of Paragraphs 85-89. Settling Defendant also may contest payment
on the basis that an amount billed was not allocated to the correct cost category under

Paragraphs 95-99; provided, however, that if the United States, the State, or the court

(as applicable) agrees that such a misallocation occurred, the cost may be re-billed
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pursuant to the correct provision of Paragraphs 95—9‘9, if any. Settling Defendant lélso
may contest payment on the basis that an amount bilied wés not vyithin the definition of
any cost category for which payment is required under Paragraphs 95-89. Any objection
to costs shall be made in writing no later than the date on which payment of the bill is
required under this Section XX and must be sent to the United States (if the United
States' costs are being disputed), the Trustee(s) (if the Trustee(s)' costs are being
disputed), or the State (if the State's costs are being disputed) pursuant to Sectibn XXX
(Notices and Submissions). Any such bbjection shall specifically identify the contested
costs and the basis for objection. In the event of an objection, Settling Defendant shall,
within the time specified in Paragraphs 100.h, 95.b(iv), 95.¢(iv), or 85.d(v) (as
applicable), pay all uncontested costs to the United States, the Trustees, or the State in
the manner described in Paragraphs 95-100. Settling Defendant shall send to the United
States, the TrL;stees, and Massachusetts (as applicable), as provided-in Section XXXII
(Notices and Submissions), a copy of the transmittal letter and check paying the
uncontested costs. To contest payment of any costs, the Settling Defendant shall initiate
the Dispute Resolution procedures in Section XXIV (Dispute Resolution). If the United
States, the Trustees, or Massachusetts prevails in the dispute, within 15 days of the
resolution of the disputé, the Settling Defendant shall pay the sums due (with accrued
Interest) to the United States, the Trustees, or Massachusetts, in the manner described in
Paragraphs 95-100. If Settling Defendant prevails concerning any aspect of the
contested costs, Settling Defendant shall pay that portion of the costs (plus associated

accrued Interest) for which it did not prevail to the United States, the Trustees, or
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Massachusetts. The dispute resolution p_rocedures set forth in this Paragraph in
conjunction with the procedures set forth in Section XXIV (Dispute Resolution) shall be
the exclusive n;lechanisms for resolving disputes regarding Settling Defendant's
obligation to reimburse the United States, the Trustees, and Massachusetts for the costs

set forth in Paragraphs 95-99.

102. a. For payments required to be made by Settling Defendant pursuant to
this Consent Decree, where Interest;s not specified in the particular provision, no interest
from the date of lodging or entry of this Consent Decree shall accrue or be owing on the

amount specified.

b. In the event that the payments required by Paragraph 94 (other than
94 .d(ii)) are not made within 30 days of the effective date of this Consent Decree, or the
payment required by Paragraph 94 .d(ii) (State Interim Costs) is not made within 60 days
of receipt of a -bill or 30 days of the effecti\)e date of this Consent Decn:ee (whichever is
later), or the payments required by Paragraphs 95-99 are not made within 60 days of
Settiing Defendant's receipt of the bill (or such longer time as is provided for pursuant to
those Paragraphs), Settling Defendant shall pay Interest on the unpaid balance. Such
Interest shall begin to accrue on the date of the bill. The Interest shall accrue through the
date of Settling Defendant's payment. Payments of Interest made under this Paragraph
shall be in addition to such other remedies or sanctions available to Plaintiffs by virtue of
Settling Defendant's failure to make timely payments under this Section. Settling

Defendant shall make all payments required by this Paragraph in the manner described

in Paragraph 95.
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103. Settling Defendant shall pay the following 1 ¥z Mile Reach Removal Action
Cbsts:

a. For all such Eosts not exceeding $15 million, Settling Defendant shall
pay 100 percent of such costs.

b. For the incremeﬁt of such costs greater than $15 million and not

~ exceeding $25 million, Settling Defendant shall pay 70 percent of the costs greater than
$15 million.

C. For the increment of such costs greater than $25 million and not
exceeding $32.5 million, Settling Defendant shall pay 60 percent of the costs greater than
$25 million.

d. For the increment of such costs greater than $32.5 million and not
exceeding $40 million, Settiing Defendant shall pay 50 percent of t.he costs greater than
$32.5 million. —

e. For the increment of such costs greater than $40 million and not

.exceeding $50 million, Settling Defendant shall pay 40 percent of the costs greater than
$40 million.

f. For the increment of such costs exceeding $50 million, Settling
Defendant shall pay 30 percent of the costs greater than $50 million.

104. EPA and Settling Defendant intend that Settling Defendaﬁt will pay its share

of the 1 ¥z Mile Reach Removal Action Costs through Settling Defendant's advance

payment, in accordance with Paragraphs 105 through 110 of this Consent Decree, from
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which EPA will draw down upon Incurrence of costs, rather than relying on
reimbursement from Settling Defendant after Incurrence of costs by EPA.

105. The United States shall establish a Special Account for the 1 ¥z Mile Reach —
Removal Action (“the 1 ¥ Mile Special Account”). The amounts paid to the 1 2 Mile
Special Account shall accrue Interest and shall be used by the United States in
accordance with Section 122(b)(3) of CERCLA, 42 U.S.C. § 9622(b)(3), solely to pay for
Settling Defendant'’s share of thé 1 % Mile Reach Removal Action Costs, except as
otherwise provided by Paragraph 111 of this Consent Decree. Payments by Settiing
Defendant to the 1 ¥ Mile Special Account shall be made in accordance with the
procedures in Paragraph 110.

106. Settling Defendant shall pay its share of the 1 % Mile Reach Removal

Action Costs in accordance with the following procedures:

a Within 90 days after éntry of this Consent Decree,. Settling Defendant
shall deposit $1 million to the 1 ¥z Mile Special Account. .

b. Settling Defendant shall deposit to the 1 %2 Mile Special Account the
balance of Settling Defendant's share of the estimated U.S. 1 ¥ Mile Reach Removal
Action Costs. Settling Defendant shall deposit such monies in four payments, to be
made on the first working days following January 1, 2001 (or 30 days after entry of this
Consent Decree, whichever is later), January 1, 2002, January 1, 2003, and January 1,
2004. The amount of each of the four payments shall be preliminarily calculated by

Settling Defendant and submitted to EPA within 30 days of the issuance of the 1 % Mile



Reach Removal Action Memo. The amount of each payment shall be calculated as
follows:
, (i) subtract $1 million from the estimated costs for the design and
implementation of the 1 % Mile Reach Removal Action, as set forth in the 1 2 Mile
Reach Removal Action Memo;
(i) muttiply the remainder by 25% (.25),
(iii) determine Settling Defendant’s éhare of the product thereof in
accordance with Paragraph 103 of this Consent Decree.
The amount of each of the four payments shall be adjusted by subtracting Settling
Defendant's share of 1 ¥z Mile Reach Removal Action Costs incurred by Settling
Defendant, if any, as determined in-accordance with P’aragra-ph 107 and the interest that
has accrued in the 1 ¥z Mile Special Account since the date of Settling Defendant's
previous paym—ent under Paragraph 106.a>or b, as applicable.

C. Notwithstanding the foregoing payment provision;, if at any time
during implementation of the 1 ¥z Mile Reach Removal Action EPA determines that the
amounts present in the 1 ¥z Mile Special Account are insufficient to fund Settling
Defendant's share, as set forth in Paragraph 103 of this Consent Decree, of the costs of
ongoing work relating to the segment of the 1 ¥2 Mile Reach Removal Action, or if EPA
determines that additional funds are needed because EPA has decided to implement the
1 %2 Mile Reach Removal Action in fewer than four segments, EPA may notify Settling
Defendant of additional monies that EPA determines are necessary to fund Settling

Defendant's share of the anticipated shortfall. EPA shall include with such notification a
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description of the basis for requesting such monies. Settling Defendant shall, within 30
days of receipt by Settling Defendant of such notification, deposit to the 1 ¥z Mile Special
Account the amount set forth in such nétiﬂcation.

d. If, at any time during implementation of the 1 ¥2 Mile Reach Removal
Action, Settling Defendant determines that the costs to implement that Removal Action
will be less than the estimated costs set forth in the 1 ¥2 Mile Reach Removal Actipn
Memo, Settling Defendant may submit a written request to the United States to reduce
Settling Defendant’s next payment to the 1 ¥2 Mile Special Account accordingly. Settling
Defendant shall include with such request appropriate documentation of the basis for
requesting such reduction. The United States’ approval of any such request shall not be

unreasonably withheld.

e in the event that Settling Defendant invokes dispute resolution
pursuant to Se_ction XXI1V of this Consent Decree with respect to payn:lents of 1 ¥2 Mile
Reach Removal Action Costs under this Paragraph 106, the invocation of dispute
resolution shall not extend, postpone or affect Settliing Defendant's obligation to make the
payments described in this Paragraph; provided, however, that if Settling Defendant
prevails in such dispute resolution proceeding, Settling Défendant shall receive a credit
for the amount of the disputed payment as to which Settling Defendant prevailed. Such
credit shall be used and applied against Settling Defendant’s next payment or payments
under this Paragraph, or, if no such payments remain, against Settling Defendant’s

payments under Paragraphs 95.a, 98.a or 98.b of this Consent Decree for U.S. Future

Response Costs, U.S. Oversight Costs or U.S. Rest of River Oversight Costs.
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107. Settling Defendant’s share, as set forth in Paragraph 103 of this Consent
Decree, of any 1 ¥z Mile Reach Removal Action Costs incurred by Settling Defendant
shall be used and applied as a credit against SettlingA Defendant's next payment or
payments to the 1 ¥% Mile Special Account under Paragraph 106 of this Consent Decree
or, if no such payments remain, as a credit against Settling Defendant’s obligations under

. Paragraphs 95.a, 98.a or 98.b of this Consent Decree for U.S. Future Response Costs,
U.S. Oversight Costs or U.S. Rest>of River O;/ersight Costs. Settling Defendant shall

. provide appropriate documentation to.support Settling Defendant'’s claim that it is entitied
to such a credit and the amount of such credit.

108. Prior to EPA's closeout of the interagency agreement with ACOE for the 1
% Mile Reach Removal Action, EPA may draw down funds deposited in the 1 ¥z Miie
Special Account to fund Settling Defendant's share of the 1 ¥2 Miie Reach Removal
Action Costs. _Prior to such closeout, funds retained in the 1 2 Mile S'pecial Account shall
not be used to pay for reimbursement of any other costs, including DOI Oversight Costs,
NOAA Oversight Costs, Massachusetts Oversight Costs, costs associated with the
EE/CA for the 1 ¥2 Mile Reach, or preparation or issuance of the 1 ¥ Mile Reach

Removal Action Memo, and attachments to that Action Memorandum.

109. a Ona periodicrrbasis, the United St_ate§_ will submit to Settling Defendant
information on the U.S. 1 ¥2 Mile Reach Removal Action Costs. The United States will
use its best efforts to submit such information no less often than every six months. Such

information shall ihclude the documentation set forth in Paragraphs 100.a through 100.e

and shall also include a statement showing cumulative U.S. 1 %2 Mile Reach Removal

- ) —~ - —_— - —
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Action Costs and identifying the increment(s) into which costs reflected on the statement
fall and Settiing Defendant’s corresponding percentage share of such costs. Additional
documentation shall not be required to establish the amounts or recoverability of the
costs Incurred.

b. Upon request from Settling Defendant, EPA shall provide to Settling

Defendant statements showing deposits to and withdrawals from the 1 %2 Mile Special

Account.

c. Within 90 days foliowing EPA’s closeout of the interagency
agreement with the ACOE for the 1 %2 Mile Reach Removal Action, EPA shall provide to
Settling Defendant a final accounting containing the information specified in Paragraph
108.a, and setting forth the amounts, if any, remaining in the 1 ¥z Mile Special Account,
inclusive of Interest.

110. éettling Defendant shall make the payments required b); Paragraph 106 of
this Consent Decree in the form of a wire transfer or check or checks made payable to
"EPA Hazardous Substance Superfund” and referencing the 1 %2 Mile Special Account,
EPA Region and Site/Spill ID #01-67, the DOJ case number 90-11-3-1479, and Settling
Defendant's name and address. For payment by wire transfer, Settling Defendant shall
provide payment in accordance with Paragraph 94.a of this Consent Decree. For
payment by check, Settling Defendant shall send the check(s) to EPA Region I, Attn:
Superfund Accounting, P.O. Box 360197M, Pittsburgh, PA 15251 and shall send copies

of the check(s) to the United States as specified in Section XXXI! (Notices and
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Submissions) and Michael Manlogon, Financial Management Officer, EPA Region |, One
Congress Street, Suite 1100, Boston, MA 02114-2023.

111. To the extent that funds, including interest, remain in the 1 ¥z Miie Special
Account following EPA's closeout of the interagency agreement with the ACOE for the 1
¥ Mile Reach Removal Action, such funds shall be used and applied as a credit against
Settling Defendant’s obligations under Paragraphs 85.a, 98.a or 98.b of this Consent
Decree for U.S. Future Response Costs, U.S. Oversight Costs or U.S. Rest of River
Oversight Costs until the monies in the 1 2 Mile Special Account have been fully
depleted.

XXl. NATURAL RESOURCE DAMAGES

112. Satisfaction of the Plaintiffs’ claims for Natural Resource Damages shall

consist of:

a. Performance of the response actions required under this Consent

Decree.
b. The payment of cash to the Trustees by Settling Defendant for Natural
Resource Damages as set forth in Paragraph 114 of this Section;

c. The performance of Restoration Work as set forth in Paragraph 118 of

this Section;

d. Other natural resource protection and restoration adtions to be
undertaken by Settling Defendant as set forth in Paragraph 123 of this Secﬁon;

e. Performance by PEDA of the obligations set forth in Paragraph 124 of

this Section (for which Settling Defendant shall not be liable); and
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f. The payment of Ddl Past Assessment Costs, DOI Future Costs, DOI
Oversight Costs, NOAA Past Assessment Costs, NOAA Future Costs, NOAA Oversight
Costs, Massachusetts Trustee Future Response Costs, Massachusetts Trustee
Oversight Costs, and, to the extent they include costs Incurred or to be Incurred by the
Trustees, Massachusetts Past Response Costs, Connecticut Past Response Costs, and
Connecticut Future Costs, all in accordance with Section XX of this Consent Decree.

113. Notification of Lead Administrative Trustee (“LAT"). Within 30 days of the

effective date of this Consent Decree, the Trustees will notify Settling Defendant, EPA,
MADEP and CTDEP of the designation of a Lead Administrative Trustee (“LAT"). The
LAT will serve as the contact representative for the Trustees for all meetings and other
interactions with Settling Defendant, EPA, MADEP and CTDEP on all Trustee-related

matters under this Consent Decree, unless otherwise specified in this Consent Decree.

The LAT will only serve as the contact representative of the Trustees and will not

exercise trusteeship authority on behalf of the Trustees.

114. Payment of Natural Resource Damages by Settiing Defendant. Within 30

days of the effective date of this Consent Decree, Settling Defendant shall make the

following payments:

a. $15,000,000 for Natural Resource Damages, plus Interest from the

date of lodging of this Consent Decree;

b. $600,000 as mitigation for wetlands impacts associated with PCB
contamination and with response actions at the Site, plus Interest from the date of

lodging of this Consent Decree;
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c. $60,000 as mitigation for additional habitat impacts associated with
PCB contamination and Removal Actions at the Site; and

d $75,000 for Restoration Work to be performed by the Trustees in
Silver Lake.

115. Settling Defendant shall pay to the Trustees the amounts set forth in
Paragraphs 114.a, b, ¢ and d of this Consent Decree using the U.S. Treasury's
Remittance Express program, or, in the event said program is not available to Settling
Defendant, then via Federal Wire Transfer. Payment shall be made in accordance with
instructions provided by the Department of the interior. Any payments received after 4:00
p.m. Eastern Time shall be credited on the next business day. Settliing Defendant's
notice that such payment has been made shall be sent to:

Bruce Nesslage
- DOl Restoration Fund
Mail Stop 4449
1849 C St. NW
Washington, D.C. 20240
Executive Office of Environmental Affairs
Attn: Thomas LaRosa
100 Cambridge Street, Room 2000
Boston, Massachusetts 02202
Edward Parker
Bureau Chief, Bureau of Natural Resources
Department of Environmental Protection
79 Eim Street
Hartford, Connecticut 06103
Mark Barash
- Office of the Regional Solicitor
U.S. Department of the Interior

One Gateway Center, Suite 612
Newton Corner, MA 02158-2868
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DARP Program Attomey
GE-Pittsfield /Housatonic River Site
NOAA Office of General Counse!
Northeast Region

One Blackbum Drive

Gloucester, MA 01930-2298

Chief, Environmental Enforcement Section
U.S. Department of Justice

Environment and Natural Resources Division
P.O. Box 7611

Ben Franklin Station

Washington, D.C. 20044

DOJ# 90-11-3-1479Z2

Office of Attomey General

Attn: Chief, Environmental Protection Division

200 Portland Street

Boston, Massachusetts 02114

John Looney

Office of Attomey General

55 EIm Street

- Hartford, Connecticut 06103

and shall reference Account Number 14X5198 (NRDAR), and state that the payments
are for Natural Resource Damages for natural resources under the trusteeship of EQEA,
CTDEP, DOI and NOAA, with respect to the GE-Pittsfield/Housatonic River Site and are
being made by the General Electric Company.

116. The amounts set forth in Paragrabhs 114.a, b, ¢ and d of this Consent
Decree, together with all interest accrued thereon, shall be administered by the Trustees
and only be spent for restoration, including restoration planning, and other allowable
expenditures associated with the Site, consistent with the Natural Resource Damages

provisions of CERCLA, M.G.L. c. 21E and Conn. Gen. Stat. § 22a-6a. Any and all costs

Incurred or to be Incurred by the United States, the State, and/or Connecticut in
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determining how to spend the funds paid pursuant to Paragraph 114 shall not be
recoverable from Settling Defendant.

117. The trusteeships of EOEA, CTDEP, DOl and NOAA, for Natural Resources
affected by the GE-Pittsfield/Housatonic River Site overiap. Accordingly, all monies
recovered for Natural Resource Damages from Settling Defendant and PEDA shall be
held by DOI in an interest-bearing account on behalf of EOEA, CTDEP, DOI and NOAA.
All expenditures, disbursements or other dispositions of such monies together with all
interest accrued thereon shall be pursﬁant to the terms of a Memorandum of Agreement
to be entered into among EOEA, CTDEP, DOIl and NOAA.

118. Restoration Work to be Performed or Funded by Settling Defendant.

Settling Defendant shall perform and complete or fund the Restoration Work generally
described below, in connection with and as part of the individual Removal Actions, in
order to restor_e, replace and/or enhance hatural resources and in acc'ordance with the
Removal Action Work Plan for the Upper ¥z Mile Reach and Section 2.8 and Attachment |
of the SOW. Such Restoration Work shall achieve the Performance Standards for
Restoration Work set forth in the Upper ¥z Mile Reach Removal Action Work Plan and in
Attachment | of the SOW.

a. As part of the Work to be performed for the Upper ¥ Mile Reach
Removal Action, provided for in this Consent Decree, Settling Defendant shall perform

habitat enhancements, including the installation of certain in-stream structures to

increase variability in water flow and depth and enhance in-stream cover, and the
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restoration and enhancement of vegetation on the banks of the river in the Upper 2 Mile
Reach, in accordance with the Upper ¥z Mile Reach Removal Action Work Plan.

b. EPA intends, as part of the 1 ¥2 Mile Reach Removal Action, to
perform Restoration Work in the 1 ¥z Mile Reach similar to that described in
subparagraph 118.a above, as well as the installation of other structures to create pools
and riffles (consistent with the Removal Action), and such work shall be funded in
accordance with the cost-sharing provisions for the 1 ¥2 Mile Reach Removal Action as
set forth in Paragraphs 103-111. -

c. As part of the Silver Lake Area Removal Action, provided for in this
Consent Decree, Settling Defendant shall perform habitat and recreational
enhancements, includihg physical enhancement of the submerged shallow shelf in the
lake adjacent to the shoreline, capping and vegetating an “island” located near the
discharge outf-all to the lake, planting of trées and other vegetation on' the northern and
eastern banks of the lake, planting of herbaceous vegetation on the remaining banks of
the lake (as part of response activities at those banks), and installation of public access
and use areas consisting of walking paths and picnic areas on the northem and eastern
sides of the lake, all in accordance with Attachment | of the SOW. Settling Defendant
shall also pay $75,000 to the Trustees in accordance with Paragraph 114.d for the -

Trustees to perform aquatic habitat and fish restoration in Silver Lake, and shall have no

further obligation relating to those aquatic habitat and fish restoration activities.
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d. As part of the pertinent Removal Actions at the GE Plant Area and
Former Oxbow Areas, Settling Defendant shall perform the following Restoration Work at
property oWned by Settling Defendaﬁt: -
(i) As part of the Unkamet Brook Area Removal Action, Settiing
Defendant shall reroute the brook to its approximate former channel, plant vegetation
along the western banks and disturbed eastern banks of the rerouted channel, remove
the existing stand of phragmites located in an approximate 2-acre wetland area east of
Unkamet Brook, plant herbaceous vegetation on the surface of the landfill/consolidation
area cap to be installed over the unpaved portion of the former Unkamet Brook interior
landfill and control nuisance species in the Unkamet Brook Removal Action area, all in
accordance with Attachment .I of the SOW.
(ii) In the 200-foot-wide riparian strip located in East Street Area 2-
South betwee;'l the former Thermal Oxidizer location and the downstréam boundary of
the GE Plant Area (as depicted on Figure |-1 of Attachment | of the SOW), to enhance
_ stormwater retention capacity and habitat quality, Settling Defendant shall create a
vegetated buffer through the planting of an herbaceous native grassliand community and
installation of other habitat enhancements in accordance with Attachment | of the SOW.
(i) At the former Hill 78 Consolidation Area (after completion of use
for on-plant consolidation of excavated material), Settling Defendant sHaIl plant an
herbaceous native grassland community and install other habitat enhancements in

accordance with Attachment | of the SOW.
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(iv) Atthe Newell Street and Lyman Street parking lots, Settling
Defendant shall plant an herbaceous native grassiand community and install other habitat

enhancements in accordance with Attachment | of the SOW.

e. To encourage increased wildlife use, Settling Defendant shall install
and monitor a total of 12 acres, or the equivalent of 12 acres, of forested/wetland habitat,
consisting of approximately 9.75 acres of floodplain forest habitat and approximately 2.25
acres of f}eshwater palustrine wetlands, at either: (1) an 6ff—site non-contaminated
riparian area within the Housatonic River watershed outside the Site (“Off-Site
Restoration Area”) designated by the Trustees and mutualiy agreed upon with Settiing
Defendant; or (2) a combination of the Off-Site Restoratiqn Area and Former Oxbows A
and C, in accordance with Attachment | of the SOW and the following provisions:

(i) Settling Defendant shall notify the LAT within 24 months from the
entry of this Cénsent Decree whether it intends to use Former Oxbow; A and C for the
installation of forested/wetiand habitat. If Settling Defendant decides to use Former
Oxbows A and C for this purpose, Settling Defendant shall install a minimum of six acres
of forested/wetland habitat at Former Oxbows A and C. Settling Defendant shall install
the forested/wetland habitat in areas of Former Oxbows A and C that have average PCB
concentrations at or below 10 ppm in the top foot and 15 ppm in the top three feet and
where an Engineered Barrier will not be installed. Settiing Defendant shall obtain an
appropriate CER for such area in accordance with Paragraph 58 of this Consent Decree.

If Settling Defendant elects to use Former Oxbows A and C for this purpose and can

satisfy the above conditions and all of the requirements and Performance Standards set
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forth in Attachment | of the SOW, then Settling Defendant shall instali the remainder of
the required 12 acres, or the equivalent of the remainder of the required 12 acres, of
forested/wetland habitat at the Off-Site Restoration Area. .

(i) If, within 24 months of entry of this Consent Decree, Settling
Defendant notifies the LAT that it does not intend to use Former Oxbows A and C for the
installation of forested/wetland habitat or is unable to demonstrate to the Trustees, prior
to the installation of forested/wetland habitat, that the coﬁditions in subparagraph (i)
above and the requirements and Performance Standards set forth in Attachment | of the
SOW will be satisfied at Former Oxbows A and C, then Settiing Defendant shall install
the entire 12 acres, or the equivalent of 12 acres, of forested/wetland habitat at the Off-
Site Restoration Area.

(i) The locatibn of the Off-Site‘ Restoration Area shall be designated
by the Trustee-s, subject to mutual agreenﬁent with Settling Defendant'on the area
selected. The Off-Site Restoration Area will consist of a non-contaminated riparian area
outside of the Site. Settling Defendant shall not incur any costs or have any
responsibility for obtaining access agreements for, or securing any kind of property
interest in, the Off-Site Restoration Area, including, but not limited to, ownership,
easements or restrictions. Settling Defendant’s sole obligations with respect to the Off-
Site Restoration Area shall be to install and monitor (for a period not to exceed 5 years)
the forested habitat/wetland in accordance with the requirements and Performance
Standards set forth in Attachment | of the SOW after consultation with the Trustees.

Based on consultation with, and approval from, the Trustees, the planting densities and
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other specific requirements and Performance Standards set forth in Attachment | of the -
SOW for the Off-Site Restoration Area may be modified to accommodate any unique
features presented by that area; provided, however, that Settiing Defendant’s obligations

to install and monitor the forested/ wetland habitat for the Off-Site Restoration Area shall - --
not exceed the equivalent of 12 acres (if Former Oxbows A and C are not used) or the

number of acres not instalied at Former Oxbows A and C (if Former Oxbows A and C are

used).

(iv) If Settling Defendant does not use Former Oxbows A and C for
the installation of forested/wetland habitat, Settling Defendant shall pay to the Trustees
the sum of $60,000 (in addition to the payments specified in Paragraph 114) for habitat
and wetlands impacts associated with PCB contamination and with Removal Actions at
the Site. This payment shall be made using the same procedures described in

Paragraph 115.

f. Settling Defendant acknowledges that the Restoration Work in this
Paragraph may be in addition to work that otherwise might be required to implement the
Removal Actions; provided, however, that nothing in this Paragraph 118 shall be
construed to require, or to allow the Trustees to require, Settling Defendant to perform
additional restoration activities beyond those generally described in this Paragraph 118
and in Paragraph 123 of this Consent Decree and as specified in the Upper % Mile
Reach Removal Action Work Plan and in the SOW.

119. Work Plans for Restoration Work Components. For the Restoration Work

component generally described in Paragraph 118.a, Settling Defendant shall perform
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such component in accordance with the design details set forth in the Upper ¥z Mile
Reach Removal Action Work Plan (Appendix F to this Consent Decree), as approved by
" EPA and the TriStees. For each of the Restoration Work components generally
described in Paragraphs 118.c through 118.e and in Attachment | of the SOW, Settling
Defendant shall include spéciﬂc plans for design and implementation of such component
as part of its Removal Design/Removal Action (“RD/RA") Work Plan for the individual
Removal Action for t;e area in which such Restoration Work component will be
~conducted and, for the Off-Site Reston;ation Area, in a separate Restoration
Design/Restoration Action Work Plan. In addition, Settling Defendant shall develop and
include in each such RD/RA Work Plan a detailed Restoration Project Monitoring and
Maintenance Plan for the pertinent Restoration Work c_:ompo'nent, which shall be
designed to achieve the monitoring and maintenance Performance Standards set forth in
Attachment | c;f the SOW. The portions of the RD/RA Work Plans reléting to the
Restoration Work shall, in addition to the review and approval by EPA, after reasonable
opportunity for review and comment by the State, pursuant to Section XV, also be subject

to the review and approval of the Trustees, in accordance with Paragraph 79.

120. Certification of Completion of Installation of Restoration Work. Upon

compiletion of installation of each Restoration Work component generally described in
Paragraph 118.a, ¢, d, and e, including the achievement of applicable Performance
Standards for installation of such component as set forth in the Removal Action Work
Plan for the Uppef ¥2 Mile Reach or in Attachment | of the SOW (as applicable), Settling

Defendant shall submit to the LAT four copies of a Completion of Instaliation of
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Restoration Work Report. Such report shall describe the activities undertaken by Settling
Defendant and how the applicable Performance Standards for the installation of the

Restoration Work component have been achieved. After submittal of the Completion of

!
i

Installation of Restoration Work Report to the LAT, Settling Defendant shall schedule and
conduct an installation inspection and meeting to be attended by Settling Defendant, EPA
and the Trustees. Within 30 days of completion of the installation inspection, the
Trustees, through the LAT, will notify Settling Defendant in writiné as to whether the
Restoration Work component has been installed in accordance with this Consent Decree
and whether the applicable Performance Standards for the installation of the Restoration
Work component have been achieved. The monitoring and maintenance portions of a
Restoration Work component will not be required to be completed before the Trustees -
may issue such a notification or before EPA issues a Certification of Completion of the

| particular Rem-oval Action for the area where such Restoration Work c;omponent was
installed. If the Trustees determine that installation of the Restoration Work component

has not been completed in accordance with this Consent Decree or that the applicable
Performance Standards for the installation of the Restoration Work component have not
been achieved, the LAT will notify Settling Defendant in writing of the activities that must

be undertaken to complete the installation of the Restoration Work component; provided,
however, that the Trustees may not modify the applicable Performance Standards

(except as provided in Paragraph 217 (Modification) of this Consent Decree). Settling
Defendant shall perform all activities described in the notice subject to its right to invoke _

the dispute resolution procedures set forth in Section XXIV.. Settling Defendant shall
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submit the Certification of Installation of Restoration Work and conduct the installation
inspection and meeting with the Trustees no less than 30 days prior to seeking
Certification of Completion of the individual Removal Action from EPA. Once the
Trustees have determined that a Restoration Work component has been installed in
accordance with this Consent Decree and that the applicable Performance Standards for
installation of such component have been achieved, the Trustees will so notify Settling
Defendant and EPA. Settling Defendant may contest the Trustees’ failure to respond to
a request by Settling Defendant for such notification, pursuant to Section XXIV (Dispute

Resolution) of this Consent Decree.

121. Certification of Completion for Restoration Work. Upon completion of each

Restoration Work component generally described in Paragraph 118.a, c, d and e and the
achievement of all of the Performance Standards, including those for monitoring and
maintenance, as set forth in the Removal Action Work Plan for the Upper %2 Mile Reach
or in Attachment | of the SOW (as applicable), Settling Defendant shall submit to the LAT
.four copies of a Completion of Restoration Work Report. Such report shall describe the
activities undertaken by Settling Defendant and how all of the Performance Standards for
the Restoration Work component have been achieved. After submittal of the Completion
of Restoration Work Report to thé LAT, Settling Defendant shall schedgle and conduct a
pre-certification inspection and meeting to be attended by Settling Defendant, EPA and
the Trustees. Within 30 days of completion of the pre-certification inspection, the
Trustees, through the LAT, will notify the Settling Defendant in writing as to whether the

Restoration Work project has been completed in accordance with this Decree and
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whether all of the Performance Standards for the Restoration Work component, including
those for monitoring and maintenance, have been achieved. If the Trustees determine

that the Restoration Work component has not been completed in accordance with this
Consent Decree or that all of the Performance Standards for the Restoration Work -
component have not been achieved, the LAT will notify the Settiing Defendant in writing
of the activities that must be undertaken to complete the Restoration Work component;
provided, howéver, that the Trustees may not modify the applicable Performance
Standards (except as provided in Paragraph 217 (Modification) of this ponsent Decree).
Settling Defendant shall perform all activities described in the notice subject to its right to
invoke the dispute resolution procedures set forth in Section XXIV. Once the Trustees
have determined that a Restoration Work component has been completed in accordance __
with this Consent Decree and that the Performance Standards for such component,
including thos;z relating to monitoring and 'maintenance, have been ar.:hieved, the

Trustees will so notify Settling Defendant and EPA. Settling Defendant may contest the
Trustees’ failure to respond to a request by Settling Defendant for such notitication,
pursuant to Section XXIV (Dispute Resolution) of this Consent Decree.

122. Non-Interference With Restoration Work at Settling Defendant Property.

This Paragraph applies to the following areas of Settling Defendant Property where
Restoration Work is to be performed by Settling Defendant (“Settling Defendant

| Restoration Areas”): (1) the portions of the riverbanks in the Upper % Mile Reach owned

by Settling Defendant where Restoration Work shall be performed pursuant to Paragraph

118.a; (2) the banks of the rerouted Unkamet Brook and the surface of the unpaved

270



portion of the former Unkamet Brook landfill, where Restoration Work shall be performed
pursuant to Paragraph 118.d(i); and (3) the 200-foot-wide riparian strip in East Street
Area 2-South (between the former Thermal Oxidizer location and the downstream
boundary of the GE Plant Area), the Newell Street and Lyman Street parking lots, and
the surface of the Hill 78 Consolidation Area, where Restoration Work shall be performed
pursuant to Paragraphs 118.d(ii)-(iv). Upon completion of installation of the Restoration
Work at each of these areas, Settiing Defendant shall prepare and submit to the LAT,
with the Completion of Installatioh of Restoration Work Report under Paragraph 120, for
the Trustees' approval, maps showing the final delineation of the Settling Defendant
Restoration Areas subject to this Paragraph. The Trustees’' approval of the final
delineation of the Settling Defendant Restoration Areas subjéct to this Paragraph shall be
in conjunction with and pursuant to the same proce&ures for the Trustees’ Certification of
Completion of.lnstallation of Restoration Work under Paragraph 120. '

a. Subject to the exceptions set forth in Paragraph 122.b below,
commencing upon receipt from the Trustees of (1) Certification of Completion of
Instaliation of Restoration Work under Paragraph 120, and (2) approval of the final
delineation of the Settiing Defendant Restoration Areas subject to this Paragraph for
each area, Settling Defendant shall not take, and shall not allow its employees, agents,
representatives, contractors, or iessees to take, any of the following actions within such

Settling Defendant Restoration Areas:



(i) Construction or placement within such Restoration Areas of any
structure, pavement, or other types of materials or items that would materially impact the

habitat created by the Restoration Work;

(i) Removal or destruction of any vegetation installed within such

Restoration Areas; or
| (iii) Any other activity within, or use of, such Restoration Areas that
would materially impair or have material adverse impacts on the habitat created by the
Restoration Work in such Restoration Areas. .
b. The restrictions and prohibitions set forth in Paragraph 122.a

(above) shall not apply to prohibit or restrict the following:

(i) Any response actions undertaken by Settling Defendant, EPA, -
MADEP or their employees, agents, representatives, or contractors pursuant to this

Consent Decree;

(i) Any monitoring and maintenance activities undertaken by Settling
Defendant or its employees, agents, representatives, or contractors as part of the
Restoratidn Work component pursuant to this Consent Decree;

(i) The destruction, removal, or cutting of vegetation as part of
maintenance of such vegetation, or as necessary to implement disease prevention
measures, to eliminate a threat to public safety, or to remove invasive nuisance species;

(iv) Activities necessary to respond to an emergency at or near the
Settling Defendant Restoration Area, such as fire, flood, or other situation that posesa _-

danger to public health, welfare or the environment;
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(v) Actions, activities or work permitted or approved by the Trustees;

and/or
(vi) Any other activities or uses not otherwise prohibited by
Paragraph 122.a.

C. Settling Defendant shall not sell, transfer, mortgage, assign or
otherwise dispose of any Settiing Defendant Restoration Area unless, prior to such sale,
transfer, mortgage, assignment or other property disposition, Settling Defendant: (i)
obtains an agreement from such purcﬁaser, mortgagee, transferee, assignee, or other
property interest transferee to impose upon such Restoration Area a legally enforceable
Conservation Easement and Restriction that embodies the same restrictions set forth in
this Paragraph and that will run with the land; and (ii) notifies the LAT of the proposed
conveyance and the terms of the Conservation Easement and Restriction at least 60
days prior to tl:we proposed conveyance.

d. Nothing in this Paragraph 122 shall be deemed to affect the actions
of Settling Defendant outside the Settling Defendant Restoration Areas or to authorize

the imposition of any restrictions on Settling Defendant’s activities at or use of its property

outside such Restoration Areas.

123. Other Natural Resource Protection and Restoration Actions.

a. Dam Integrity Studies. Within 60 days after entry of this Consent

Decree, Settling Defendant shall conduct an assessment of the integrity of Woods Pond
Dam and Rising Pond Dam. The assessment shall identify and evaluate conditions and

circumstances affecting dam integrity including those that could lead to catastrophic
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failure of the dams and/or substantial release of PCBs. Following such assessment, but —
no later than 90 days after entry of this Decree (unless an extension is approved by the
Trustees, after reasonable opportunity for review and comment by EPA and MADEP),
Settling Defendant shall submit a report on tﬁe assessment to the LAT, EPA and
MADEP. Settling Defendant shall discuss with the Trustees, EPA and MADEP the need
for and type of appropriate interim measures, if any, necessary to ensure dam integrity so
as to prevent catastrophic failure and/or substantial release of PCBs at or from Woods
Pond Dam and/or Rising Pond Dam. To the extent that the Trustees, EPA and MADEP  _
believe that measures other than Settiing Defendant's existing dam inspection and
maintenance program and other measures (if any) proposed by Settling Defendant in its
report are necessary to ensure dam integrity so as to prevent catastrophic failure and/or  —
substantial release of PCBs at these dams, they will provide the technical information
underlying the_ir position to Settling Defendant for discussion. If, base.d on these
discussions, Settling Defendant, the Trustees, EPA and MADEP agree on the need for
and type of such interim measures, Settling Defendant shall undertake the agreed-upon
interim measures in accordance with good engineering principles. If Settling Defendant,
the Trustees, EPA and MADEP do not agree on the. need for or type of interim
measures, the Trustees, after consultation with EPA and MADEP, shall provide to
Settling Defendant a written determination as to the measures that the Trustees, EPA
and MADEP deem necessary to ensure dam integrity so as to prevent catastrophic
failure and/or substantial release of PCBs at these dams. Within 21 days of receipt of -

that determination, Settling Defendant may initiate dispute resolution by serving on the
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LAT, EPA and MADEP a written Statement of Position consistent with Paragraph 135
(Dispute Resolution). If it does not do so, Settling Defendant shall undertake the interim
measures determined to be necessary by the Trustee, EPA and MADEP. If Settling
Defendant invokes dispute resolution, such dispute resolution proceeding shall proceed
initially pursuant to Paragraphs 137 and 142 of this Consent Decree, with an
administrative decision by the Trustee Secretaries. If, after receipt of the Trustee
Secretaries’ decision, Settling Defendant wishes to pursue judicial resolution of the
dispute, it shall file with the Court, within 21 days of receipt of the Trustee Secretaries’
decision, a motion for judicial review of that decision in accordance with Paragraph 137 of
this Consent Decree. Such proceeding shall be conducted in accordance with Paragraph
137 of this Consent Decree, under which judicial review is not limited to the
administrative record. In that proceeding, any party to the dispute may request an
evidentiary he.aring before the Court. Upbn the conclusion of the disp;ute resolution
process, Settling Defendant shall undertake all interim measures determined pursuant to
_such process to be necessary to ensure dam integrity so as to prevent catastrophic
failure and/or substantial release of PCBs at Woods Pond Dam and/or Rising Pond Dam.
The requirements of this Paragraph are in addition to any other investigations and
response actions that may be required by EPA pursuant to the final modification of the
Reissued RCRA Permit or the Rest of River Remedial Action. Subject to Paragraph
166.h (Massachusetts Covenants) of this Consent Decree, nothing in this provision or

Consent Decree shall be deemed to limit any obligations or responsibilities for Woods



Pond Dam that Settiing Defendant may have under current law, as amended. as the

owner of Woods Pond Dam.

b. Conservation Easement. Settling Defendant shall, in accordance

with the procedures and schedule set forth in Paragraph 55 of Section XIlI (Access and
Institutional Controls), execute and record in the Registry of Deeds of Berkshire County a
CER, in substantially the form set forth in Appendix N, on 10 acres of wetlands located in
the GE Plant Area to the east of the Unkamet Brook Ianaﬁll, as depicted on a figure

attached as Appendix A-5 to this Consent Decree. —

c. Greenway/Walkway Projects. Settling Defendant agrees to discuss

with the Trustees, EPA, and the City at a later time potential greenway/walkway projects
in the vicinity of the river at or near the GE Plant Area; provided, however, that Settling -
Defendant shall not be subject to any stipulated penalties, liquidated damages, or other

enforcement actions relating to any activities under this subparagraph 123.c.

124. PEDA Obligations. PEDA shall pay to the Trustees a total of $4,000,000.00

consisting of in-kind services and/or a percentage of Net Revenues. PEDA intends to
use good faith efforts to satisfy this obligation as soon as feasible.

a. In-Kind Services. The Trustees may accept in-kind services of any type

that may be offered by or through PEDA, by the City of Pittsfield or by other entities, —
including those who may be involved in the redevelopment at the GE Plant Area. PEDA
shall make good faith efforts to actively assist and support the Trustees in securing in-
kind services from the City of Pittsfield and other appropriate entities. Such in-kind

services may include, but are not limited to, building space for use by the Trustees (for
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restoration, coordination, administration and public information) and habitat
enhancements at the portions of the GE Plant Area to be re-developed under the
Definitive Economic Developmeni Agreement. The Trustees may credit the value of
such additional in-kind services toward PEDA’s $4,000,000 NRD obligation to the
Trustees. The amount of the credit for any in-kind services shall be based on
documented reasonable costs (or as appropriate, the fair market value of building space
or other in-kind services) incurred by PEDA for pros)iding in-kind services accepted by the
Trustees or pursuant to another appropriate method acceptable to the Trustees.

b. Annual Net Revenues.

() For purposes of this Paragraph 124, “Net Revenues” means all
amounts received by PEDA in the form of rent, sales of propérty, grants or
appropriations, or from any other sources, less the costs of operating and maintaining
PEDA, its pro}.)erties, paying debt service and other such expenditurés necessary in
PEDA's reasonable discretion for PEDA to successfully accomplish its objectives.

(i)  PEDA shall pay to the Trustees on an annual basis the first $500,000
plus fifty percent (50%) of any amounts in excess of $500,000 of any Net Revenues
received by PEDA. PEDA shall make such payments to the Trustees through DOI in
accordance with the procedures set out in Paragraph 115 . PEDA shall indicate that
such payment is in partial satisfaction of its obligations to the Trustees under this
Paragraph 124. PEDA shall send notice of such payments to the LAT and the Trustees

as provided in Paragraph 115. PEDA shall continue to make annual payments until the
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amount of such payments pius the value of credit given to PEDA by the Trustees for in-
kind services provided by PEDA under Paragraph 124.a above equals $4,000,000.

(iiiy  After five (57 years from the effective date of the Definitive Economic
Development Agreement, PEDA and the Trustees agree to discuss the feasibility of
PEDA making annual fixed payments or other types of mutually acceptable payments to
the Trustees toward PEDA’s $4,000,000 obligation. If PEDA and the Trustees determine
that annual fixed or other types of payments are feasible at such time, PEDA shall make
the agreed upon payments until the amount of such payments plus the vaiue of credit —
given to PEDA by the Trustees for in-kind services under Paragraph 124.a above plus
the amount of annual payments made by PEDA to the Trustees under Paragraph
124 .b(ii) above equals $4,000,000.

(iv) PEDA shall provide to the LAT on an annual basis a report (“annual
report”) docur;1enting all amounts received by PEDA }n the form of re;wts, sales of
property, grants or appropriations, or from any other sources. The annual report shall
also include a reasonably detailed accounting of the costs of operating and maintaining
PEDA, its properties, paying debt service and other such expenditures. The annual report
shall specify and explain PEDA’s calculation of Net Revenues accrued during the annual
reporting period. For any costs or expenditures identified by the Trustees, PEDA shall, -
within 14 days of such request, provide responsive records (subject to appropriate
confidentiality standards and procedures) and a brief written explanation as to the basis

for deciding that each such cost or expenditure was necessary in PEDA’s reasonable

discretion for PEDA to successfully accomplish its objectives. Within six weeks of
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providing the LAT with each annual report PEDA shall meet with the Trustees to discuss
and answer questions on the annual report. PEDA shall make available to the Trustees
personnel who have detailed knowledge and understanding of the details in the annual
report and the documentation supporting its calculations of Net Revenues.

XXIl. INDEMNIFICATION AND INSURANCE

125. Indemnification.

a. The United States, Connecticut and the State do not assume any

_liability by entering into this agreement or by virtue of any designation of Settiing

Defendant as EPA's authorized representatives under Section 104(e) of CERCLA.
Settling Defendant shall indemnify, save and hold harmless the United States,
Connecticut and the State, and their officials, agents, employees, contractors,
subcontractors, or representatives, for or from any and all claims or causes of action
arising from, 6r on account of, negligent or other tortious acts or omis'sions of Settling
Defendant, its officers, directors, employees, agents, contractors and subcontractors, and
any persons acting on its behalf or under its control, in performing the Work pursuant to
this Consent Decree, including, but not limited to, any claims arising from any designation
of Settling Defendant as EPA’s authorized representative under Section 104(e) of
CERCLA. In addition, Settling Defendant shall indemnify and hold harmless the United
States, Connecticut and the State with respect to any and all claims for damages or
reimbursement arising from, or on account of, any contract, agreement, or arrangement
between Settling Defendant and any person for performance of Work on or relating to the

Site, including, but not limited to, claims on account of construction delays. Further,
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subject to the dispute resolution provisions of this Paragraph, Settiing Defendant agrees -
to pay the United States, Connecticut and the State all costs they incur, including. but not
limited to, attomeys fees and other expenses of litigation and settlement, arising from or
on account of. (1) claims made against the United States, Connecticut or the State based --
on negligent or other tortious acts or omissions of Settling Defendant, its officers,
directors, employees, agents, contractors and subcontractors, and any persons acting on
its behalf or under its control, in performing the -Work pursuant to this Consent Decree; or
(2) claims made against the United States, Connecticut or the State for damages or
reimbursement arising from or on account of any contract, agreement, or arrangement
between Settling Defendant and any person for performance of Work on or relating to the
Site, including, but not limited to, claims on account of construction delays. Suchcosts  _
shall be paid in accordance with the payment procedures in Paragraphs 94.a, 94.d(iii) or
94 e, as applicgable, within the time periodé specified in Paragraph 10b.h of this Consent
Decree. The United States, Connecticut and the State shall not be heid out as a party to
any contract, agreement or arrangement entered into by or on behalf of Settling
Defendant in carrying out activities pursuant to this Consent Decree. Neither Settling
Defendant nor any such contractor shall be considered an employee or agent of the
United States, Connecticﬁt or the State.

b. The United States, Connecticut and the State shall give Settling
Defendant timely notice of receipt of any claim for which the United States, Connecticut
or the State plan to seek indemnification pursuant to this Paragraph. Settling Defendant

will notify the United States, Connecticut and the State of any insurers who may be
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responsible for the defense or indemnification of the United States, Connecticut. the
State or Settling Defendant. The United States, Connecticut and the State agree to
consult and cooperate with Settiing Defendant and any applicable insurers in both the
defense and settiement negotiations of any such claim, provided, however, that the
United States, Connecticut, and the State each shall control the conduct of its own
defense. The United States. Connecticut, and/or the State shall notify and seek the
consent of Settling Defendant and any insurers who héve soughi tor associate- in the
defense of the claim, at least 30 days prior to entering into a settlement of such claim,
which consent shall not be unreasonably withheld. In the event Settling Defendant or
any such insurer withholds its consent and the United States, Connecticut and/or the
State still intends to settle any such claim, such party shall notify Settling Defendant and
such insurer of its intent and the reasons therefor at least 15 days prior to entering into
any such settiement. Settliing Defendant 'may thereafter initiate dispt.;te resoiution
pursuant to this Paragraph by filing with the Court a petition within 15 days of such notice.
. Within 30 days of the petition, Settling Defendant shall filé a brief and any supporting
documents setting forth the reasons why such settiement should not be entered into.
Within 30 days thereafter, the United States, Connecticut and/or the State may file
responsive briefs and any supporting documents. After briefs have been filed, the Court
may, if appropriate, hold an oral argument or an evidentiary hearing if there are disputed
issues of material fact. The Court shall determine if the proposed settiement is
reasonable, not collusive,. and entered into in good faith. Settling Defendant shall not be

required to pay the portion of any of the United States’, Connecticut's or the State's
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expenses, litigation costs or settiement payment which the Court determines is
unreasonable, collusive, or entered into in bad faith. For purposes of this dispute
resolution process the decision of this Court shall be binding on'each of the parties
without right of appeal. This Paragraph shall provide the exclusive mechanism for
Settling Defendant and its insurers to challenge any such settiement.

c. Notwithstanding the above subparagraph, Settling Defendant retains
the right to settle any such claim at any time on any basis acceptable to it, so long as
such settlement imposes no liability on the United States, Connecticut or the State, does
not commit the United States, Connecticut or the State to any legal position, or, except
for ministerial actions necessary to effectuate any such settiement, imposes no other
obligations on the United States, Connecticut and/or the State.

126. Settling Defendant waives all claims against the United States, Connecticut,
and the State ;or damages or reimbursemént or for set-off of any payr'nents made or to
be made to the United States, Connecticut, or the State, arising from or on account of
any contract, agreement, or arrangement between Settling Defendant and any person for -
performance of Work, including, but not limited to, claims on account of construction
delays except as otherwise reserved in this Consent Decree.

127. No later than 15 days before commencing any on-site Work, Settling
Defendant shall secure, and shall maintain until the first anniversary of EPA's Certification
of Completion of the Work for the Site pursuant to Paragraph 89.b of Section XVIilI
(Certification of Completion), comprehensive general liability insurance with fimits of $10

miliion dollars, combined single limit, and automobile liability insurance with limits of $5
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million dollars, combined single limit, naming the United States, Connecticut and the
State as additional insureds. In addition, for the duration of this Consént Decree, Setthng
Defendant shall satisfy, or shall ensure that their contractors or subcontractors satisfy, all
applicable laws and regulations regarding the provision of worker's compensation
insurance for all persons performing the Work on behalf of Settling Defendant in
furtherance of this Consent Decree. Prior to commencement of the Work under this
Consent Decree, Setting Defendant shall provide to EPA and the State certificates of
such insurance and a copy of eaéh insurance policy. Settling Defendant shall resubmit
such certificates and copies of policies each year on the anniversary of the effective date
of this Consent Decree. If Settling Defendant demonstrates by evidence satisfactory to
EPA and the State that any contractor or subcontractor maiﬁtains insurance equivalent to
that described above, or insurance covering the san;1e risks but in a lesser amount, then,
with respect t<; that contractor or subcontfactor, Settling Defendant néed provide only that
portion of the insurance described above which is not maintained by the contractor or
subcontractor.

XXI. EORCE MAJEURE

128. "Force majeure," for purposes of this Consent Decree, is defined as any
event arising from causes beyond the control of Settling Defendant, of any éntity
controlled by Settling Defendant, or of Settiing Defendant's contractors, that delays or
prevents the performance of any obligation under this Consent Decree despite Settling
Defendant's best efforts to fulfill the obligation. The requirement that Settl'ing Defendant

exercise "best efforts to fulfill the obligation” includes using best efforts to anticipate any
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potential force majeure event and best efforts to address the effects of any potential force -

majeure event (1) as it i1s occurring and (2)' following the potential force majeure event.
such that the delay is minimized to the greatest extent possible. "Force Majeure” does
not include financial inability to complete the Work or a failure to attgin the Performance
Standards.

129. If any event occurs or has occurred that may delay the performance of any
obligation under this Consent Decree, whether or not caused by a force majeure event,
Settling Defendant shall orally notify EPA's Project Coordinator or, in his or her absence,
EPA's Altemate Project Coordinator or, in the event both of EPA's designated
representatives are unavailable, the Director of the Office of Site Remediation and
Restoration, EPA Region |, within 2 Working Days of when Settling Defendant first knew
or if applicable, within 5 Working Days of when Settling Defendant's contractors first
knew that the-event might cause a delay.. Settlin'g Defendant shall al;so orally notify the
State Project Coordinator within the same timeframe as EPA. Within 10 days thereafter,
Settling Defendant shall provide in writing to EPA and the State an explanation and
description of the reasons for the delay; the anticipated duration of the delay; all actions
taken or to be taken to prevent or minimize the delay, a schedule for implementation of
any measures to be taken to prevent or mitigate the delay or the effect of the delay;
Settling Defendant's rationale for attributing such deilay to a force majeure event ff it
intends to assert such a claim; and a statement as to whether, in the opinion of Settling

Defendant, such event may cause or contribute to an endangerment to public health,

welfare or the environment. To the extent the delay might affect Settling Defendant’s
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obligations relating to Restoration Work, Settling Defendant shall also provide the written
notice to the Trustees. To the extent the delay might affect Settling Defendant's
obligations relating to the GE Plant Area Removal Actions or the Allendale School
Removal Action, Settling Defendant shall also provide written notice to the City and/or
PEDA, as appropriate. Settiing Defendant shall include with any notice all available
documentation supporting its claim that the delay was attributabie to a force majeure.
Failure to comply with the above requirements shall preclude Settling Defendant from
asserting any claim of force majeure fbr that event for the period of time of such failure to
comply, and for any additional delay caused by such failure. For purposes of this
Section, Settling Defendant shall be deemed to know of any circumstance of which
Settling Defendant, any entity controlied by Settling Defendant, or Settiing Defendant's
contractors knew or should have known; provided, however, that such imputation of a
contractor’'s kr-\owledge to Settling Defendant shall not shorten the 5 c;ay oral notification
requirement of this Paragraph.

130. If EPA, after a reasonable opportunity for review and comment by the State,
and Connecticut and the Federal Trustees as appropriate, agrees that the delay or
anticipated delay is attributable to a force majeure event, the time for performance of the
obligations under this Consent Decree that are affected by the force majeure event will
be extended by EPA, after a reasonable opportunity for review and comment by the
State, and Connecticut and the Federal Trustees as appropriate, for such time as is
necessary to complete those obligations. An extension of the time for performance of the

obligations affected by the force majeure event shall not, of itself, extend the time for
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performance of any other obligation. if EPA, after a reasonable opportunity for review -

and comment by the State, and Connecticut and the Federal Trustees as appropriate.

does not agree that the delay or anticipated delay has been or will be caused by a force

majeure event, EPA will notify Settling Defendant in writing of its deiision. If EPA, aftera —

reasonable opportunity for review and comment by the State, and Connecticut and the

Federal Trustees as appropriate, agrees that the delay is attributa‘ble to a force -majeure

event, EPA will notify Settling Defendant in writing of the length of the extension, if any,

. for performance of the obligations affected by the force majeure event. _
131. i Settling Defendant elects to invoke the dispute resolution procedures set

forth in Section XXIV (Dispute Resolution); it shall do so no later than 15 days after

receipt of EPA's notice. In any such proceeding, Settling Defendant shall have the —

burden of demonstrating by a preponderance of the evidence that the delay or

anticipated delay has been or will be cauéed by a force majeure ever{t, that the duration
of the delay or the extension sought was or will be warranted under the circumstances, -
that best efforts were exercised to avoid and mitigate the effects of the delay, and that
Settling Defendant complied with the requirements of Paragraphs 128 and 129 above. If
Settling Defendant carries this burden, the delay at issue shall be deemed not to be a
violation by Settling Defendant of the affected obligation of this Consent Decree identified _
to EPA and the Court.

XXIV. DISPUTE RESOLUTION

132. Unless otherwise expressly provided for in this Consent Decree, the dispute

1

resolution procedures of this Section shall be the exclusive.mechanism to resolve
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disputes between EPA and Settling Defendant, between the Trustees and Settling
Defendant, between Connecticut and Settiing Defendant, between the State and Settiing
Defendant, between the Trustees and PEDA. between EPA and PEDA, between EPA
and the City, or between the State and PEDA and/or the City arising under or with
respect to this Consent Decree. The procedure for resolution of disputes which involve
EPA are governed by Paragraphs 133-139 and 141. The Statg may participate in such
dispute resolution proceedings to the extent specified in those Parégraphs. Disputes
exclusively between the State and Settiing Defendant are governed by Paragraph 140.
Disputes exclusively between the Trustees and Settiing Defendant are governed by
Paragraph 142 Disputes exciusively between Connecticut and Settling Defendant are
governed by Paragraph 143. Disputes between the Trustees and PEDA are governed by
Paragraph 144. Disputes between EPA and PEDA are governed by Paragraph 145.a.
Disputes betvs-/een EPA and the City are éovemed by Paragraph 145.—b. Disputes
between the State and PEDA and/or the City are governed by Paragraphs 145.c and
. 145.d. However, the procedures set forth in this Section shall not apply to actions by the
United States, the Trustees, Connecticut or the State to enforce obligations of Settling
Defendant that have not been disputed in accordance with this Section.

133. Any dispute which arises under or with respect to this Consent Decree shall
in the first instance be the subject of informal negotiations between the parties to the
dispute. The period for informal negotiations shall not exceed 20 days from the time the

dispute arises, unless it is modified by written agreement of the parties to the dispute.
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The dispute shall be considered to have arisen when one party sends the other parties a
written Notice of Dispute.
134. Mediation

a. Initiation of ADR. At any time during the informal dispute resolution period,

any party to the dispute may propose the use of a mediator to assist in resolving the
dispute. Upon the written agreement of the parties to the dispute, the period for informal
dispute resolution may be extended for the purpose of rﬁediating the dispute. Formal
dispute resolution, as governed by the procedures set forth in Paragraphs 135 to 137, —

shall commence immediately upon the termination of the informal dispute resolution

period.

—

b. Decision to Continue ADR. The decision to continue mediation shall be in the

sole discretion of each party.

c. C;JStS of ADR. The parties agree that they will share eqL;itany the costs of
mediation, subject to the availability of United States, Connecticut or State funds for this
purpose. The ability of the United States, Connecticut and the State to share the costs of
mediation will be determined by each agency in its sole discretion and shall not be

subject to dispute resolution or judicial review. If an agency determines that no mediation

!

funding is available, Settling Defendant shall have the option to cover all of the mediation
costs or to request the services of a trained mediator from EPA's in-house ADR program
or any other dispute resolution professional whose services may be available to the

parties at no cost or to withdraw from or not pursue mediation.
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d. Mediator List. The Parties agree that they shall, after this Consent Decree 1s
lodged, prepare a list of mediators agreeable to the Parties from which a mediator may
be selected. This list shall not preclude any Party from proposing to add a mediator or
mediators to the list or from proposing a different mediator for a specific dispute.

e. Confidentiality. The Parties agree that participants in mediated discussions
pursuant to this Section shall execute a confidentiality agreement in the form attached as
Appendix S to this Consent Decree.

135. a. Inthe event that the Parties cannot resolve a dispute by informal
negotiations or mediation under the preceding Paragraphs of tﬁis Section, then the
position advanced by EPA, after reasonable opportunity for review and comment by the
State, shall be considered binding_unless, within 14 days aftér the conclusion of the
informal negotiation period, Settiing Defendant invokes the formal dispute resolution
procedures of-this Section by serving on the United States and the S£ate a written
Statement of Position on the matter in dispute, including, but not limited to, any factual
data, analysis or opinion supporting that position and any supporting documentation
relied upon by the Settling Defendant. Settling Defendant may request EPA to grant an
extensjon of this 14-day period to serve its Statement of Position. If such request is for
an additional seven days or less, EPA shall not unreasonably withhold approval of such
request. The granting of any request for a longer extension of time to file the Statement
of Position shall be within EPA’s discretion. Settling Defendant's Statement of Position
shall specify Settiing Defendant's position as to wﬁether formal dispute resolution should

proceed under Paragraph 136 or Paragraph 137.
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b. Following receipt of Settling Defendant’s Statement of Position. within 14 days
or such longer time period as Settling Defendant received for submittal of its Statement of -
Position under Paragraph 135.a on the same dispute, EPA, after reasonabie opportunity
for review and comment by the State, wili serve on Settling Defendant its Statement of
Position, including, but not limited to, any factual data, analysis, or opinion supporting
that position and all supporting documentation relied upon by EPA. EPA's Statement of
Position shall include a statement as to whether formal dispute.resotution should proceed
under Paragraph 136 or 137. V\hthin 14 days after receipt of EPA's Statement of
Position, Settling Defendant may submit a Reply.

c. [f there is disagreement between EPA and Settling Defendant as to whether
dispute resolution should proceed under Paragraph 136 or 137, the parties to the dispute  _-
shall follow the prqcedures set forth in the paragraph determined by EPA to be
applicable. H(;wever, if Settling Defendaﬁt ultimately appeals to the éourt to resolve the
dispute, the Court shall determine which paragraph is applicable in accordance with the
standards of applicability set forth in Paragraphs 136 and 137.

136. Except as otherwise provided in Paragraph 123.a, formal dispute resolution
tor disputes pertaining to the selection or adequacy of any response action and all other
disputes that are accorded review on the administrative record under applicable
principles of administrative law shall be conducted pursuant to the procedures set forth in
this Paragraph. For purposes of this Paragraph, the adequacy of any response action

includes, without limitation: (1) the adequacy or appropriateness of plans, procedures to -

implement plans, or any other items requiring approval by EPA under this Consent
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Decree; and (2) the adequacy of the performance of response actions taken pursuant to
this Consent Decree.

a. An administrative record of the dispute shall be maintained by EPA and shall
contain all statements of position, inciuding supporting documentation, submitted
pursuant to this Section. Where appropriate, EPA may allow submission of suppiemental

statements of position by the parties to the dispute.

b. The Director of the Office of Site Remediation and Restoration, EPA Region |
_ (or other appropriate official in Regioﬁ |, at the ievel of Director or Deputy Director of an
Office, as designated by the Regional Administrator), will issue, after reasonable
opportunity for review and comment by the State, a final administrative decision resolving
the dispute based on the administrative record described in Paragraph 136.a This
decision shall be binding upon the Settling Defendant, subject only to the right to seek
judicial revie\»-/ pursuant to Paragraph 136.c. and d. '

c. Any administrative decision made by EPA pursuant to Paragraph 136.b shall
be reviewable by this Court, provided that a motion for judicial review of the decision is
filed by Settiing Defendant with the Court and served on all Parties within 21 days of
receipt of EPA's decision. The motion shall include a description of the matter in dispute,
the effarts made by the parties to resolve it, the relief requested, and the schedule, if any,
within which the dispute must be resolved to ensure orderly implementation of this
Consent Decree. The United States may file a response to Settling Defendant's motion
within thirty days after receipt of such motion. Settling Defendant may file a reply to the

United States’ response within 10 days of receipt of such response. All deadlines set
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forth in this subparagraph for filings with the Court may be extended by stipulation of -
Settiing Defendant and the United States or by the Court for good cause shown.

d. In proceedings on any dispute govemed by this Paragraph, Settling
Defendant shall have the burden of demonstrating that the decision of the Office of Site  —
Remediation and Restoration Director (or other designated official in Region |, as
specified in Paragraph 136.b) is arbitrary and capricious or otherwise not in accordance
with law. Judicial review of EPA's decision shall be on the administrative record compiled
pursuant to Paragraph 136.a.

137. Fommal dispute resolution for disputes that neither pertain to the selection or
adequacy of any response action norl are otherwise accorded review on the
administrative record under applicable principles of administrative law, shall be governed .
by this Paragraph.

a. F.ollowing receipt of Settling befendant's Statement of Pésition submitted
pursuant to Paragraph 135.a, the Director of the Office of Site Remediation and -
Restoration, EPA Region | (or other appropriate official in Region |, at the level of Director
or Deputy Director of an office, as designated by the Regional Administrator), after
reasonable opportunity for review and comment by the State, will issue a final decision
resolving the dispute. This decision shall be binding on Settling Defendant uniess, within
21 days of receipt of the decision, Settling Defendant files with the Court and serves on
the parties a motion for judicial review of the decision setting forth the matter in dispute,

the efforts made by the parties to resolve it, the relief requested, and the schedule, if any, _

within which the dispute must be resolved to ensure orderly implementation of the
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Consent Decree. The United States may file a response to Settling Defendant's motion
within thirty days after receipt of such motion. Settling Defendant may file a reply to the
United States' response within 10 days of receipt of such response. All deadiines set
forth in this subparagraph for filings with the Court may be extended by stipulation of
Settling Defendant and the United States or by the Court for good cause shown.

b. Notwithstanding Paragraph R of Section | (Background) of this Consent
Decree, judicial review of any dispute governed by this f’aragraph shall be governed by
applicable principles of law.

138. Nothing in this Consent Decree shall be construed to allow Settiing
Defendant to seek dispute resolution under this Section XXIV regarding:

a. EPA’s Action Memorandum regarding the Upper 2-Mile Reach or EPA's
Action Memorandum for the Removal Actions Outside the River; provided, however, that
nothing in this- subparagraph shall preclude Settling Defendant from r.aising any issue
with respect to the underlying assumptions or other bases set forth in those memoranda
_ In connection with: (i) a challenge to EPA’s selection of the Rest of the River Remedial
Action pursuant to Paragraphs 22 and 141.b of this Consent Decree; (ii) dispute
resolution regarding a determination by EPA, the State, or Connecticut that the criteria
described in Paragraphs 162, 163, 167, 168, 171 and/or 172 (Pre- and Post-Certification
Reservations) of this Consent Decree have been satisfied; or (iii) dispdte resolution
relating to the establishment of spatial averaging areas or the evaluation of non-PCB

Appendix 1X+3 constituents in accordance with the SOW;
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b. the Action Memorandum to be issued by EPA regarding the 1 ¥ Miie Reach
upon completion of the EE/CA and EPA's selection of the 1 ¥z Mile Reach Removal
Action in accordance with Paragraph 21 of this Consent Decree; provided, however, that
nothing in this subparagraph shall preclude Settling Defendant from: (i) submitting a
position paper to the National Remedy Review Board regarding EPA’s EE/CA for the 1 %
Mile Reach as provided in Paragraph 21.a(iii) of this Consent Decree, or (ii) raising any
issue with respect to the underlying assumptions or other bases set forth in‘the above-
described Action Memorandum or other selection documents for the 1 2 Mile Reach
Removal Action in connection with a challenge to EPA's selection of the Rest of the River
Remedial Action pursuant to Paragraphs 22 and 141.b of this Consent Decree or in
connection with dispute resolution regarding a determination by EPA, the State, or
Connecticut that the criteria described in Paragraphs 162, 163, 167, 168, 171 and/or 172
(Pre- and Pos-t-Certification Reservations) of this Consent Decree ha\}e been satisfied;
and/or

c. the modification of the Reissued RCRA Pemit to select the Rest of the River
Remedial Action in accordance with Paragraph 22, except as provided in the Reissued
RCRA Permit and Paragraphs 22 and 141.b of this Consent Decree.

139. The invocation of formal dispute resolution procedures under this Section
shall not extend, postpone or affect in any way any obligation of Settling Defendant under
this Consent Decree, not directly in dispute, uniess EPA, after reasonable opportunity for
review and comment by the State, or the Court agrees otherwise. Stipulated penalties

with respect to the disputed matter shall continue to accrue but payment shall be stayed
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pending resolution of the dispute as prpvided in Paragraph 157. Notwithstanding the
stay of payment, stipulated penalties shall accrue from the first day of noncompliance
with any applicable provision of this Consent Decree, and shall continue to accrue In
accordance with the provisions of Paragraph 153. In the event that Settiing Defendant
does not prevail on the disputed issue, stipulated penalties shall be assessed and paid
as provided in Section XXV (Stipulated Penalties).

140. Disputes Solely between the State and Settling Defendant. Disputes

arising under or with respect to this Consent Decree solely between the State and
Settling Defendant that relate to Massachusetts Past Response Costs, Massachusetts
Future Response Costs, Massachusetts Interim Response Costs, Massachusetts
Oversight Costs, assessment of stipulated penalties by the State, Massachusetts Pre-
Certification and Post-Certification Reservations,'access to information by the State, the
State’s right o% access to Settling Defendant Property, the State’s con'sent to
subordination agreements for EREs as provided in Paragraphs 54.c and 57.d, access to
State-owned property (as provided in Paragraph 62), emergency response actions taken
by the State pursuant to Section XIX (Emergency Response), and/or notifications to the
State pursuant to Paragraph 208 shall be governed in the following manner. The
procedures for resolving the disputes mentioned in this Paragraph shall be the same as
provided for in Paragraphs 133 to 139 of this Section, except that each reference to EPA
shall read as a reference to MADEP, each reference to the Director of the Office of Site
Remediation and Restoration, EPA Region |, shall be read as a reference to the MADEP

Assistant Commissioner for the Bureau of Waste Site Cleanup, each reference to the



United States shall be read as a reference to the State, and each reference to the State
shall be read as a reference to EPA. Dispuie resolution under this Paragraph concerning
stipulated penalties that relate to Massachusetts Past Response Costs, Massachusetts
Future Response Costs, Massachusetts lqterim Response Costs, or Massachusetts
Oversight Costs shall be limited to whether MADEP has properly assessed and/or
calculated such stipulated penalties. The resolution of disputes between the
Commonwealth and Settling Defendant that relate to the amount of those Massachusetts
Future Response Costs which are subject to Paragraph 95.d(iv), Massachusetts interim
Response Costs or Massachusetts Oversight Costs owed to the Commonweaith shall
proceed in accordance with the provisions of 310 C.M.R. 40.1220(3).

141. Dispute Resolution Relating to the Rest of the River: Disputes between

Settling Defendant and EPA relating to the Rest of the River shall be subject to the
following displ:te resolution procedures: - ‘ '

a.  For disputes relating to EPA's conditional approval, disapproval, or
modification of deliverables submitted by Settling Defendant to EPA under the Reissued
RCRA Permit, or regarding other issues arising under the Reissued RCRA Permit, prior
to EPA’s issuance of the permit modification selecting a Remedial Action for the Rest of
the River, as referenced in Paragraph 22.p of this Consent Decree, such disputes shall
be resolved in accordance with the Dispute Resolution provisions in Special Condition
ILLN of the Reissued RCRA Permit. Settling Defendant shall not contend that EPA's
conditional approval, disapproval, or modification of any such submissions or other action

taken by EPA under the Reissued RCRA Permit (except for a permit modification
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pursuant to General Condition I.C. of the Reissued RCRA Permit) prior to EPA’s
issuance of the permit modification selecting a Remedial Action for the Rest of the River
constitutes a modification of the Rei;suéd RCRA Permit for purposes of invoking 40
C.F.R. Parts 124 and 270 or Section 7006(b) of RCRA.
b.  Fordisputes relating to EPA’s modification of the Reissued RCRA Permit to

select the Rest of the River Remedial Action, as referenced in Paragraphs 22.0, 22.p,
22.t and/or 22.v of this Consent Decree, the dispute resolution procedures shall be as
follows: |

(i) Upon receipt of EPA’s notification of its intended permit
modification decision, as provided in Paragraph 22.0 of this Consent Decree, Settling
Defendant shall have the right, within 30 days of such notification, to seek administrative
dispute resolution within EPA Region |. Such dispute resolution shall include both
informal and f.ormal administrative disputé resolution processes in acc-:ordance with the
administrative dispute resolution provisions of Paragraphs 133-136 of this Consent
Decree; provided, however, that Settling Defendant shall not have the right to seek
judicial review of the administrative decision on EPA's notification of its intended permit
modification pursuant to this subparagraph.

(i) Upon receipt of EPA's permit modification decision, as
provided in Paragraph 22.p of this Consent Decree, Settling Defendant shall have the
right to seek review of that permit modification decision in the EPA Environmental

Appeals Board within 30 days pursuant to 40 C.F.R. § 124.19.
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(iii)  After issuance of a decision by the Environmental Appeals
Board, Settling Defendant shall have the right to seek review of that decision in the
United States Court of Appeals for the Fiist Circuit pursuant to Section 7006(b) of RCRA.

(iv) Inthe evént that the Environmental Appeals Board or the
United State; Court of Appeals vacates or remands all or part of EPA’s permit
modification decision and EPA revises and reissues that decision, as_ provided in
Paragraph 22.t of this Consent Decree, Settling Defendant shall have the right to seek
review of that revised permit modification decision in the Environmental Appeals Board
pursuant to 40 C_.F.R. § 124.19 (except as otherwise approved or determined by the
United States Court of Appeals) and thereafter in the United States Court of Appeals for
the First Circuit, pursuant to Section 7006(b) of RCRA, as provided in Paragraph 22.u.
The rights and procedures applicable to subsequent EPA permit modification decisions
shall be as prc;vided in Paragraph 22.v.

(v)  Any proceedings in the EPA Environmental Appeals Board
and the United States Court of Appeals for the First Circuit shall be governed by
applicable law and the rules of such Board and Court; provided, however, that the United
States and Settling Defendant shall jointly move the Court of Appeals for expedited
briefing and consideration as provided in Paragraphs 22.q, 22.u(iv), and 22.v(ii) (as
applicable) of this Consent Decree, and provided further that the effectiveness of the
initial or a revised permit modification shall be stayed pending review to the extent

provided in Paragréphs 22.q, 22.u(iv), and 22.v(ii}, as applicable.
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(vi)  In any administrative or judicial challenge to EPA's initial or
revised permit modification decision, Settling Defendant shall not contend that EPA’s
conditional approval, disapproval, or modification of a deliverable submitted by Settling
Defendant under the Reissued RCRA Pemit or other action taken by EPA under the
Reissued RCRA Permit (except for a permit modification pursuant to General Condition
I.C. of the Reissued RCRA Permit) prior to EPA’s initial permit modification decision
setting forth the selected Remedial Action for the Rest of the Rivér constituted a
modification of the Permit. However, Settiing Defendant shall not be precluded from
challenging EPA’s decisions on such prior submissions or other such prior EPA action on
any substantive grounds. All Parties reserve their rights, during such a challenge, to
raise any arguments related to impiementation of Work in the Upper 2-Mile Reach of the
River.

c;. For any disputes which arise after a final determir;ation has been
made on the selection of the Rest of the River Remedial Action and which relate to the
_Rest of the River, such disputes shall be resolved under the Dispute Resolution

provisions of Paragraphs 133 through 138 of this Consent Decree.

142. Disputes Between the Trustees and Settling Defendant. Disputes arising

under this Consent Decree between the Trustees and Settling Defendant that relate to
Settling Defendant’s obligations under Section XXI (Natural Resource Damages) of this
Consent Decree, costs Incurred by or required to be paid to the Trustees, and/or
assessment of liquidated damages by the Trustees shall be governed in the following

manner. The procedures for resolving the disputes mentioned in this Paragraph shall be
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the same as provided for in Paragraphs 133-139 of this Section, except that each -
referénce to EPA shall read as a reference to the Trustees, and each reference to the
Director of the Office of Site Remediation and Restoration, EPA Region |, shall be read”
as a reference to the Trustee Secretaries.

143, Disputes Solely Between Connecticut and Setting Defendant. Disputes
arising under or with respect to this Consent Decree solely between Connecticut and
Settling Defendant that relate to Connecticut Past Respbnse Costs, Connecticut Future
Costs, Connecticut Pre-Certification and Post-Certification Reservations, assessment of
stipulated penalties by Connecticut, access to information by Connecticut, and/or
Connecticut’s right of access to Settling Defendant Property shall be governed in the
following manner. The procedures for resolving the disputes mentioned in this Paragraph _
shall be the same as provided for in Paragraphs 133-139 of this Section, except that
each referenc-e to EPA shall read as a reference to CTDEP, each reférence to the
Director of the Office of Site Remediation and Restoration, EPA Region |, shallberead —
as a reference to the Commissioner of CTDEP, each reference to the United States shall
be read as a reference to Connecticut, and each reference to the State shall be read as a
reference to EPA. Dispute resolution under this Paragraph concerning stipulated
penalties that relate to Connecticut Past Response Costs or Connecticut Future Costs
shall be limited to whether CTDEP has properly assessed and/or calculated such
stipulated penalties.

144, Disputes Between Trustees and PEDA. Disputes arising under the -

Consent Decree between the Trustees and PEDA that relate to PEDA's obligations as

300



set forth in Paragraph 124 of Section XXI (Natural Resource Damages) shall be
governed in the following manner. The procedures for resolving the disputes mentioned
in this Paragraph shall be the same as provided for in Paragraphs 133-139 of this
Section, except that each reference to EPA shall read as a reference to the Trustees,
each reference to the Director of the Office of.Site Remediation and Restoration, EPA
Region |, shall be read as a reference to the Trustee Secretaries, and each reference to
Settling Defendant shall be read as a reference to PEDA.

145. Disputes Between EPA and PEDA Between EPA and the City. and

Between the State and PEDA and/or the City.

a.  Disputes between EPA and PEDA that relate to property that has
been or will be transferred to PEDA pursuant to the Definitivé Economic Development
Agreement and (i) are authorized pursuant to Paragraph 46 (Settling Defendant's
Obligation to !;erform Further Response Actions), or (i) arise under P'aragraph 48.b, or
(iin) arise under Paragraph 65 of this Consent Decree shall foliow the procedures set forth
in Paragraphs 133-136 (record review), except that each reference to Settling Defendant
shall be read as a reference to PEDA.

b. Disputes between EPA and the City that arise under Paragraph 66 of
this Consent Decree shall follow the procedures set forth in Paragraphs 133-136 (record
review), except that each reference to Settling Defendant shall be read as a reference to
- the City.

c. ‘Disputes solely between the State and PEDA and/or the City,

respectively, under Paragraph 65 or Paragraph 66 of this Consent Decree, that arise
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prior to Certification of Completion of the Response Action pursuant to which said dispute  —
arises shall follow the procedures set forth in Paragraphs 133-136 (record review), €xcept
that each reference to EPA shall be read as a reference to MADEP, each reference to
the Director of Office of Site Remediation, EPA Region |, shall be read as a reference to
the »MADEP Assistant Commissioner for the Bureau of Waste Site Cleanup, and each
reference'to Settling Defendant shall be read as a reference to PEDA or the City, as
appropriate.

d. Disputes between the State and PEDA and/or the City, respectively
under Paragraph 65 or Paragraph 66 of this Consent Decree, that arise after Certification
of Completion of the Response Action pursuant to which said dispute arises, shall follow
the procedures set forth in Paragraphs 133-136 (record review), except that each -
reference to EPA shall be read as a reference to MADEP, each reference to the Director
| of the Office o-f Site Remediation, EPA Région | shall be read as a ref'erence to the
MADEP Assistant Commissioner for the Bureau of Waste Site Cleanup, and each -
reference to Settling Defendant shall be read as a reference to PEDA or the City, as
appropriate.

XXV. STIPULATED PENALTIES

| 146. Settling Defendant shall be liable collectively to the United States, the State
and)or Connecticut for stipulated penalties or liquidated damages (for failures to comply
relating to the Trustees) in the amounts set forth in Paragraphs 147-152 for failure to
comply with the requirements of this Consent Decree specified below, unless excused ~

under Section XXIlI (Force Majeure); provided, however, that Settiing Defendant shall not
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be liable for both stipulated penalties and liquidated damages for violations of the same
obligation. Settling Defendant shall pay 70% of stipulated penalties to the United States
and shall pay 30% of stipulated penalties to the State in accordance with Paragraph 155
of this Section. "Compliance" by Settling Defendant shall include completion of the
activities under.fhis Cor;sent Decrée or any work plan or other plan appraoved under this
Consent Decree identified below in accordance with all applicable requirements of law,
this Consent Decree, the SOW, the Upper ¥ Mile Reach Removal Action Work Plan, the
. Rest of River SOW, and any plans or other documents approved by EPA or the Trustees,
or the State (for the obligations specified below in Paragraph 158 of this Section),
pursuant to this Consent Decree and within the specified time schedules established by
and approved under this Consent Decree.

147. The following stipulated penalties shall accrue per violation per day for any
noncomplianc_:e related to performance of all Work under this Conser{t Decree (except for
obligations relating to the Trustees, including but not limited to those under Section XXI|
(Natural Resource Damages)), including but not limited to the SOW, the Rest of River
SOW, any Work Plans developed pursuant to the SOW or Rest of River SOW, the Upper
Y2 Mile Reach Removal Ac;tion Work Plan, any components of such Work Plans, and all
requirements of Sections VI (Performance of the Work by Settling Defendant), VIl
(Removal Actions Outside the River), VIl (River Response Actions), IX (Performance

Standards), X (Review of Response Actions), XlII (Access and Land/Water Use

Restrictions), and.XX (Reimbursement of Costs):
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Penalty Per Violation Per Day Period of Noncompliance -

$3,000 1st through 7th day
$6,000 8th through 14th day
$12,000 15th day and beyond -

148. The following liquidated damages shali accrue per violation per day for any —
noncompliance related to obligatic;ns relating to the Trustees, including but not limited to,
the Restoration Work described in Section 2.8 and Attachment | of the SOW and in
Sections 9, 11.5.3, and 11.6.2 of the Removal Action Work Plan for the Upper ¥z Mile
Reach, the other natural resource protection and restoration actions described in
Paragraph 123 of this Consent Decree, Restoration Work or other natural resource
protection and restoration actions conducted under Work Plans or components thereof
developed pursuant to the SOW or this Consent Decree, and any related requirements,  _
insofar as they apply to Restoration Work or other natural resource protection or
restoration act-ions of Sections VI (Perfonhance of the Work by Settlir{g Defendant), Vil
(Removal Actions Outside the River), VIll (River Response Actions), Xlll (Access and -

Land/Water Use Restrictions), XX (Reimbursement of Costs) and XX! (Natural Resource

Damages) :

Penalty Per Violation Per Day  Period of Noncompliance

$1,500 1st through 7th day
$3,000 8th through 14th day
$6,000 15th day and beyond

149. Violations of Other Requirements.
a. The following stipulated penalties shall accrue per violation per day for -

any noncompliance related to performance under this Consent Decree (except for
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obligations relating to the Trustees, including but not limited to those under Section XXIi
(Natural Resource Damages)), which is not specifically referenced in Paragraph 147

above or in Paragraph 150.a below:

Penalty Per Violation per Day Period of Noncompliance

—

$1,500 _____ - 1stthroughZthday . __ ___
$3,000 8th through 14th day
$8,000 15th day and beyond

b. The following liquidated damages shaIAl accrue per violation per day for
any noncompliance reiated to performance under this Consent Decree for obligations
relating to the Trustees, includiné but not limited to those under Section XXI (Natural
Resource Damages), which is not specifically referenced in Paragraph 148 above or in
Paragraph 150.b below:

Penalty Per Violation per Day Period of Noncompliance

5750 ~ 1st through 7th day
$1,500 8th through 14th day
$4,000 15th day and beyond

150. Violation of Report Requirements.
a. The following stipulated penalties shall accrue per violation per day for
failure to submit timely or adequate reports or other written documents pursuant to
Section XIV (Reporting Requirements) (except for obligations relating to the Trustees,

including but not limited to those under Section XXI (Natural Resource Damages)):

Penalty Per Violation Per Day  Period of Noncompliance

$500 1st through 14th day
$1,000 15th through 30th day
$2,500 ‘ 31st day and beyond
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b.  The following liquidated damages shall accrue per violation per day for
failure to submit timely or adequate reports or other written documents pursuant to
Section XIV (Reporting Requirements) for obligations relating to the Trustees, inciuding
but not mited to those under Section XXI (Natural Resour;ev D_amages):

PénaItv Per Violation Per Day  Period of Noncompliance

$500 1st through 14th day
$1,000 15th through 30th day
$2,000 31st day and beyond

161. Liquidated damages paid pursuant to Paragraphs 148, 149.b and 150.b -
coliectively shall not exceed an aggregate of $750,000.

152. In the event that EPA assumes performance of a portion or all of the
following Removal or Remedial Actions pursuant to Paragraph 178 of Section XXVI -
(Covenants Not to Sue by Plaintiffs), Settling Defendant shall be liable to the United
States for stip;ulated penalties as set forth below. For the stipulated benalties set forth in
subparagraphs a, b, f and g of this Paragraph, the simultaneous takeover penailty for
each such subparagraph shall apply only if the United States elects to take over all of the
Removal Actions listed in that subparagraph prior to completion of the first of any one of
such Removal Actions. In addition, the prior election by the United States to take over
any of the individual Removal Actions listed in that subparagraph shall preciude the _
United States from assessing a stipulated penalty for simultaneous takeover for the
Removal Actions under such subparagraph.

a. GE Plant Area Removal Actions -

The 30s Complex Removal Action $100,000
The 40s Complex Removal Action $100,000
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The 20s Complex Removal Action $100.000

The East Street Area 2-South Removal Action $250.000
The East Street Area 2-North Removal Action $200,000
The East Street Area 1-North Removal Action $100,000

The Hill 78 Consolidation Area Removal Action $100,000
The Building 71 Consolidation Area Removal Action $100,000

The Hill 78 Area-Remainder Removal Action $100,000
The Unkamet Brook Area Removal Action™ $250,000
Simuitaneous Takeover of all GE Plant Area $1,000,000

Removal Actions

b. Former Oxbow Area Removal Actions

The Former Oxbows A and C Removal Action $100.000
The Lyman Street Area Removal Action $100,000
The Newell Street Area Il Removal Action $100,000
The Newell Street Area | Removal Action $100.000
The Former Oxbows J and K Removal Action $100,000

Simultaneous Takeover of all Former Oxbow Area $350,000
Removal Actions :

c. The Allendale School Removal Action $300,000
d. The Silver Lake Area Removal Action $300,000
e. The Upper ¥z Mile Reach Removal Action

(i) Takeover of the Upper ¥z Mile Reach $ 600,000
Removal Action on or before the date on which

Settling Defendant has completed construction

of 1/4 Mile

(1) Takeover of the Upper ¥2 Mile Reach $300,000
Removal Action after the date on which

Settiing Defendant has completed

construction of 1/4 Mile

f.  Floodplain Residential Area Removal Actions
The Removal Action for Actual/Potential Lawns $300,000

within Housatonic River Fioodplain-Current
Residential Properties Adjacent to 1 % Mile Reach
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The Removal Action for Actual/Potential Lawns
within Housatonic River Floodplain-Current
Residential Properties Downstream of Confiuence

Simultaneous Takeover of all Floodplain
Residential Area Removal Actions

g- Groundwater Removal Actions

Piant Site 1 Groundwater Management Area
Removal Action

Former Oxbows J and K Groundwater
Management Area Removal Action

Plant Site 2 Groundwater Management Area
Removal Action

Plant Site 3 Groundwater Management Area
Removal Action

Former Oxbows A and C Groundwater
Management Area Removal Action

Simultaneous Takeover of-all Groundwater
Removal Actions

h. Rest of River Remedial Action

$300.000

$500,000 -

$200,000
;1 00,000
$125,000
$125,000

$100,000

$ 550,000

(i) Takeover of the Rest of River
Remedial Action on or before
the date on which Settling
Defendant has completed 25%
of construction

(ii) Takeover of the Rest of River
Remedial Action after Settling
Defendant has completed 25% of
construction and on or before the
date on which Settling Defendant
has completed 50% of construction
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5% of the estimated
response costs as set

forth in the final RCRA
permit modification decision
(after all appeals and
remands) but not to exceed
$4,000,000

3.75% of the estimated
response costs as set

forth in the final RCRA
permit modification decision
(after all appeals and
remands) but not to exceed
$3,000,000



(i) Takeover of the Rest of River 2.5% of the estmated

Remedial Action after Settling response costs as set
Defendant has completed 50% of forth in the final RCRA
construction and on or before the permit modification decision
date on which Settiing Defendant (after all appeals and -
has completed 75% of construction remands) but not to exceed
$2,000,000
(iv) Takeover of the Rest of River 1.25% of the estimated
Remedial Action after Settling response costs as set
Defendant has completed 75% of forth in the final RCRA
construction and on or before the permit modification decision
date on which EPA has certified (after all appeals and
completion of the Work pursuant to remands) but not to exceed

Paragraph 89 (Completion of Work) $1,000,000

153. All penalties and liquidated damages shall begin to accrue on the day after
the complete performance is due or the day a violation occurs, and shall continue to
accrue through the final day of the correction of the noncompliance or compietion of the
activity. However, stipulated penalties and liquidated damages shall not accrue: (1) with
respectto a déficient submission under Péragraphs 67 and 68 of Seciion X1V (Reporting
Requirements) or under Section XV (EPA Approval of Plans and Other Submissions),
during the period, if any, beginning on the 31st day after EPA's (or the Trustees’, as
applicable) receipt of such submission until the date that EPA (or the Trustees, as
applicable) notifies Settiing Defendant of any deficiency; (2) with respect to a decision by
the Director of the Office of Site Remediation and Restoration, EPA Region | (or other
designated official in Region 1) under Paragraph 136.b c.Jr 137.a of Section XXIV (Dispute
Resolution), during the period, if any, beginning on the 21st day after the date that
Settling Defendant's reply to EPA's Statement of Position is received until the date that

the Director (or other official) isspes a final decision regarding such dispute; (3) with
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respect to a decision by the Trustee Secretanes undgr Paragraph 142 of Section XXIV
(Dispute Resolution), during the period, if any, beginning on the 21* day after the date
that Settling Defendant’s reply to the Trustees’ Statement of Position is received until the
date the Trustee Secretaries issue a final decision regarding sugh dispute, (4) with
respect to judicial review by this Court of any dispute under Section XXIV (Dispute
Resolution), during the period, if any, beginning on the 31st day after the Court's receipt
of the final submission regarding the dispute until the date that the Court issues a final
decision regarding such dispute; or (5) if EPA has not notified Settling Defendant of any
deficiency, during the period, if any, beginning on the 181% day after the date the violation
occurs until the date that EPA notifies Settling Defendant of such violation. Nothing
herein shall prevent the ‘simultaneous accrual of separate penalties for separate
violations of this Consent Decree.

154. l;ollowing EPA's or the Trusiees’ (as applicable) determ}nation that Settling
Defendant has failed to comply with a requirement of this Consent Decree, EPA or the
Trustees (as applicabie) may give Settling Defendant written notification of the same and
describe the noncompliance. EPA and the State may send Settling Defendant a written
demand for the payment of the penalties. The Trustees may send Settling Defendant a
written demand for the payment of liquidated damages. However, penalties) and
liquidated damages shall accrue as provided in the preceding Paragraph regardiess of
whether EPA or the Trustees have notified Settling Defendant of a violation.

155. Al pénalties and damages accruing under this Section shall be due and

payable to the United States and the State within 30 days of Settling Defendant's receipt



from EPA or the Trustees, or the State for the obligations specified below in Paragraph
158 of this Section, of a demand for payment of the penalties or damages, unless
Settiing Defendant invoke's’tﬁ;b-iSpute Resolution procedures under Section XXIV
(Dispute Resolution).

: a. ‘ Excépt a§ ;;fovidedvin subparagraph 155'.b‘, all payments to the
United States under this Section shall be by wire transfer in accordance with the
provisions of Paragraph 94.a or paid by certified or cashier's check(s) made payable to
“"EPA Hazardous Substances Superfund,” which shall be mailed to EPA Region I, Attn:
Superfund Accounting, P.O. Box 360197M, Pittsburgh, PA 15251, shall indicate that the
payment is for stipulated penalties, and shall reference the EPA Region and Site/Spill ID
# 01-67, the DOJ Case Number 90-11-3-1479, and the name and address of the party
making payment. Copies of check(s) (if used) paid pursuant to this Section, and any
accompanyiﬁé transmittal letter(s), shall be sent to the United States 'as provided in
Section XXXIl (Notices and Submissions), and to Michael Manlogon, Financial
~Management Officer, EPA Region |, One Congress Street, Suite 1100, Boston, MA
02114-2023 .

b. All payments to the Trustees for liquidated damages under this Section
for noncompliance with the applicable provisions of Section Xlll (Access and Land/Water
Use Restrictions) and Section XXI (Natural Resqurce Damages) shall indicate that such
payment is for liquidated damages, and shall otherwise be made in accordance with the

procedures set forth in Paragraph 115. DO shall hold the funds recovered pursuant to

this Paragraph in an interest-bearing account in its Natural Resource Damage



Assessment and Restoration Fund,_and such monies together with all interest accrued
thereon shall only be spent for restoration and to reimburse future Trustee assessment
costs associated with the Site, which expenditures shall be made in conformity with the
provisions and procedures set forth in a Memorandum of Agreement to be entered into
among DOI, NOAA, EOEA, and Connecticut. -

c. All payments to the State under this Section shall be paid by check
made payable to the Commonwealth of Massachusetts snd shall be mailed to Chief,
Environmental Protection Division, Office of Attomey General, 200 Portland Street,
Boston, Massachusetts 02114. The check shall indicate that payment is for stipulated
penalties and shall reference the General Electric case or the GE-Pittsfield/Housatonic
River Site. Copies of checks paid pursuant to this Section and any accompanying
transmittal letter shall be sent to Robert Kalaghan, Director, Fiscal Management/Cost
Recovery and-Administration, DEPIBWSC, 1 Winter Street, Boston, Massachusetts
02108.

156. The payment of penalties and liquidated damages shall not alter in any way
Settling Defendant's obligation to complete the performance of the Work required under
this Consent Decree.

157. Penalties and liquidated damages shall continue to accrue as provided in
Paragraph 153 during any dispute resolution period, but need not be paid until the
following:

a. If the dispute is resolved by agreement or by a decision of EPA or

the Trustees that is not appealed to this Court, accrued penalties and liquidated damages
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determined to be owing shall be paid to EPA, the Trustees and the State within 15 days
of the agreement or the receipt of EPA's or the Trustees’ decision or order;

b - Ifthe dispute is appealed to this Court and the United States prevails

in whole or in part, Settling Defendant shall pay all accrued penalties and liquidated

damages determined by the Court to be owed to EPA, the Trustees and the State within

60 days of receipt of the Court's decision or order, except as provided in subparagraph ¢
below;,

c. | If the District Court's decision is appealed by any Party, Settling
Defendant shall pay all accrued penalties and liquidated damages determined by the
District Court to be owing to the United States, the Trustees or the State into an interest-
bearing escrow account within 60 days of receipt of the Court's decision or order.
Penalties and liquidated damages shall be paid into this account as they continue to
accrue, at Iea;t every 60 days. Within 15'days of receipt of the final a'ppellate court
decision, the escrow agent shall pay the balance of the account to EPA, the Trustees and
the State or to Settliing Defendant to the extent that such party prevails and in
accordance with the allocation provisions of this Section XXV.

158. State Assessment of Stipulated Penalties. Assessment of stipulated

penalties by the State shall be governed in the following manner. Following the State's
determination that Settling Defendant has failed to pay Massachusetts Past Response
Costs, Massachusetts Interim Costs, Massachusetts Oversight Costs, Massachusetts
Future Response ‘Costs, Massachusetts Trustee Future Response Costs or

Massachusetts Trustee Oversight Costs owed to the State as required by Section XX
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(Reimbursement of Costs), or has failed to timely submit deliverables to the State. or has -

failed to timely provide such written or oral notices to the State as are required by this
Consent Decree, the State may, after reasonable opportunity for review and comment by.
EPA, give Settiing Befendant written notification of the same and describe the
noncompliaﬁce. The brovision;.:, for Ii;t;ility,assessment and payment of the stipulated
penalties for the obligations referenced in this Paragraph shall be the same as provided
in Paragn;aphs 146-151 and 153-157 of this Section, except thét in Paragraphs 153, 154,
157.a and 157.b, each reference to EPA shall read as a reference to MADEP, each
reference to the United States shall read as a reference to the State, each reference to
the State shall be read as a reference to the United States, and each reference to the
State’s reasonable opportunity for review and comment shall read as EPA's reasonable
opportunity for review and comment. For penalties assessed under this Paragraph,
Settling Defen-dant shall pay 70% to the State and shéll pay 30% to tt:ne United States in
accordance with the requirements of Paragraph 155 of this Section.

189. a. If Settling Defendant fails to pay stipulated penalties and/or liquidated
damages when due, the United States or the State may institute proceedings to collect
the penalties and/or damages, as well as Interest. Settling Defendant shall pay Interest
on the unpaid balance, which shall begin to accrue on the date Qf demand made
pursuant to Paragraph 155.

b. Except as otherwise expressly provided in Section XXVI (Covenants

Not to Sue by Plaintiffs) of this Consent Decree, nothing in this Consent Decree shall be

construed as prohibiting, altering, or in any way limiting the ability of the United States or
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the Stat_e to seek any other remedies or sanctions available by virtue of Settiing
Defendant's violation of this Decree or of the statutes and regulations upon which it 1s
“based, including, but not limited to, civil penalties pursuant to Sections 122(1) and 108 of
CERCLA,; provided, however, that the United States shall not seek civil penalties under
Sections 122(l) and 109 of CERCLA for any violation> for which a stipuléted penalty has
been specifically demanded in writing hereunder, except in the case of a willful violation
of the Consent Decree. If the United States seeks civil penalties for willful violations of
_this Consent Decree pursuant to Section 122(f) of CERCLA, Settling Defendant may
argue that the amount of any civil penalty should be reduced by the amount of any
stipulated penalty that has been paid for the same violation. The United States may
oppose such reduction. Nothing in this Consent Decree shall prohibit the Court from
reducing the civil penalty to be assessed in such action.
160. i\lotwithstanding any other brovision of this Section, the'United States, the

State or Connecticut may, in its unreviewable discretion, waive any portion of stipulated
penalties that have accrued pursuant to this Consent Decree and are due and owing to

that party.

XXVI. COVENANTS NOT TO SUE BY PLAINTIFFS

161. United States’ Covenant.

- a In consideration of the actions that will be performed and the
payments that will be made by the Settling Defendant under the terms of the Consent
Decree, and excebt as specifically provided in Paragraphs 162, 163, 175 and 176 of this

Section, the United States, on behalf of EPA, NOAA, DOI, ACOE, DOD, ATSDR, and any
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other agency which may have authority to administer the statutes cited in this Paragraph_
covenants not to sue or to take administrative action against Settling Defendant pursuant
to Sections 106 or 107(a) of CERCLA, Section 7003 of RCRA, Section 7 of the Toxic
Substances Control Act (“TSCA"), and/or Section 504 of the Clean Water Act for releases
or threate;red releases of Waste Materials at the Site, where such Waste Materials
originated at the GE Plant Area, for performance of the Work, or for Designated Fill
Properties. | -

b. In consideration of the actions that will be performed and the
payments that will be made by Settling Defendant under the terms of this Consent
Decree, and except as specifically provided in Paragraphs 162, 163, 175, and 176 of this
Section, the United States, on behalf of EPA, NOAA, DOI, ACOE, DOD, ATSDR, and any
other agency which may have authority to administer the statutes cited in this Paragraph,
covenants not-to sue or to take administrétive action against Settling befendant pursuant
to Sections 1002, 1005, 1006, 1008 and 1015 of the Oil Poliution Act, Section 113(f) of
CERCLA, Sections 3004(u) and (v) and 3008 of RCRA, Section 17 of TSCA, Sections
309, 311 and 404 of the Ciean Water Act, and/or Section 10 of the Rivers and Harbors
Act for releases or threatened releases of Waste Matenal (regardless of the manner in
which such Waste Materials may be listed, defined, or characterized under these
statutes) at the Site, where such Waste Material originated at the GE Plant Area, for
performance of the Work, or for Designated Fill Properties. The United States' covenant

set forth in this Paragraph 161.b with respect to such statutory provisions does not apply

to any action or claim other than an action or claim to compel Settiing Defendant to

-
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implement, comply with, or fund response actions, corrective actions or measures. or
other similar judicial or ad}ninistrative response-type injunctive relief, or for recovery.
reimbursement; contribution or equitable share of response costs or Natural Resource
Damages, and specifically does not apply to any action or claim for civil penalties under
these statutory provisions, except as provided for in Paragraph 161.c.

c. - In consideration of the actions that will be pen‘ormed and t_he
payments that will be made by Settling Defendant unden; thé term.s of this Consent
Decree, the United States, on behalf of EPA, covenants not to sue for, or to take
administrative action to assess, civil penalties for alleged violations of the Consent Order
issued by EPA on June 30, 1981, pursuant to Sections 3007, 3013, and 7003 of RCRA
(EPA Docket No. 81-164), or of the RCRA Permit that occurred at any time prior to
lodging of this Consent Decree.

d. () Timing of Covenants for Removal and Remedial Actions

Except with respect to the covenants for future liability and for Designated Fill Properties,
_these covenants not to sue shall take effect upon the receipt by EPA, NOAA and DOI of
the payments required by Paragraph 94.a, 94.b and 94.c of Section XX (Reimbursement
of Costs). With respect to future liability (other than for Designated Fill Properties), the
co;/enar_\t not to sue shall be effective for each Removal or Remedia! Action to be
performed by Settling Defendant pursuant to this Consent Decree, and for the area and
media addressed by such Remova.l or Remedial Action, upon EPA'’s Certification of
Completion for that individual Removal.or Remedial Action, except for the 1 ¥ Mile

Reach Removal Action, for which the covenant not to sue for future liability shall be



effective upon EPA’s completion of the 1 2 Mile Reach Removal Action referred to In
Paragraph 21 of this Consent Decree. The covenant not to sue for future hability for the
Site shall be effective upon EPA's issuance of the Certification of Completion of the Work
for the Site issued pursuant to Paragraph 89 of this Consent Decree. EPA’s Cenrtification
of Completion of the Work for the Site shall state that it is the final Certification for

purposes of this Paragraph.

(i) Timing of Covenants for Designated Fill Pfogerties. Exbept with

respect to the covenants for future liability, the covenants not to sue: (A) for Designated
Fill Properties listed in Category 1 in Appendix T, shall take effect upon the receipt by
EPA of the payments required by Paragraph 94.a of Section XX (Reimbursement of
Costs), and (B) for Designated Fill Properties listed in Category 2 in Appendix T, shall
take effect upon the receipt by EPA of the payments required by Paragraphs 94.a and
95.a of Sectic;n XX related to such Categbry 2 Designated Fill Propeﬁies. With respect to
future hiability for each of the Designated Fill Properties, the covenant not to sue shall be
effective upon written approval by MADEP of a Response Action Outcome Statement
(hereafter “RAQ") for such property pursuant to the MCP.

e These covenants not to sue are conditioned upon the satisfactory
performance by Settling Defendant of its obligations under this Consent Decree;
provided, however, that a failure by Settling Defendant to satisfactorily perform its
obligafions with respect to a Removal or Remedial Action shall not affect the United
States’ covenant not to sue with respect to any other Removal or Remedial Action,

unless such failure to satisfactorily perform its obligations with respect to one Removal or
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Remedial Action results in a Work Takeover pursuant to Paragraph 178 of this Consent
Decree, in which case the covenants not to sue do not apply to any Removal or Remedial

Action subject to the Work Takeover. =~ - - -

162. United States' Pre-Certification Reservations (Except Relating to Natural
Resource Damages). The United Stateé reserves its righis pursuant to this Paragraph

with respect to performance of each individual Removal or Remedial Action at the Site or

with respect to performance of respons-e actions at the Des-ignaite_d Fill Properties.
Issuance by the United States of a Certification of Completion for any individual Removal
or Remedial Action at the Site or by the State of an RAO for any individual Designated
Fill Property shall have no effect on the covenants or reservations of rights by the United
States for any other response action at the Site or at the Dééignated Fill Properties.
Subject to Paragraph 177 (Issuance of Administrative Orders) of this Consent Decree,
the United Sta—tes reserves, and this Consent Decree is without prejuc‘!ice to, the right to
institute proceedings in this action or in a new action, or to issue an administrative order
seeking to compel Settling Defendant,
a. to perform further response actions relating to the Site or the
Designated Fill Properties, or
b. to reimburse the United Sta-tes for additional costs of response,
- if, prior to Certification of Completion of each individual Removal or-Remedial Action or
issuance of an RAQ for each Designated Fill Property:
)] conditions at the Site or the Designated Fill Property as

applicable, previdusly unknown to EPA, are discovered, or
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(i) information, previously unknown to EPA, is received, in whole
or in-part,
and EPA determines that these previously unknown conditions or information together.
with any other relevant information indicates that the individual Removal or Remedial

Action or response action previously pérformed at a Designated Fill Property (as

- —

applicable) is not protective of human health or the environment; provided that such

further response actions are related to EPA'’s determination that the individual Removal
or Remedial Action, or response actions at a particular Designated Fill Property, as
applicable, are not protective of human health and the environment.

163. United States' Post-Certification Reservations (Except Relating to Natural

Resource Damages). The United States reserves its rights pursuant to this Paragraph

with respect to performance of each individual Removal or Remedial Action at the Site or
with respect tc; performance of response éctions at the Designated Fiil Properties.
Issuance by the United States of a Certification of Completion for any individual Removal
or Remedial Action at the Site, or by the State of an RAO for any individual Designated
Fill Property, shall have no effect on the covenants or reservations of rights by the United
States for any other response action at the Site or at the Designated Fill Properties.
Subject to Paragraph 177 (Issuance of Administrative Orders) of this Consent Decree,
the United States reserves, and this Consent Decree is without prejudice to, the right to

institute proceedings in this action or in a new action, or to issue an administrative order

seeking to compel Settling Defendant,
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a. to perform further response actions relating to the Site or the
Designéted Fill Properties, or
b. to reimburse the United States for additional costs of response.
if, subsequent to Certification of Cofnpletion of each individual Removal or Remedial
Action or issuance of an RAO for each Designated Fill Property,
(1) conditions at the Site or the Designated Fill Property, as
applicabie, previously unknown to EPA, are discovered, or
(i) information,‘ previously unknown to EPA is received, in whole
or in part,
and EPA determines that these previously unknown conditions or this information
together with other relevant information indicate that the individual Removal or Remedial
Action or response action previously performed at a Designated Fill Property (as
applicable) is -not protective of human heélth or the environment; prov.ided that such
further response actions are related to EPA's determination that the individual Removal
or Remedial Action, or the response actions at a particular Designated Fill Property, as
applicable, are not protective of human health and the environment.

164. United States Covenant as to the City.

a. In consideration of the facts and circumstances, and the actions that will
be performed in connection with this Consent Decree and the Definitive Economic
Development Agreement, and except as specifically provided in Paragraphs 162, 163,
and 175 of this Section and below in this Paragraph 164, the United States, on behalf of

EPA, covenants not to sue or to take administrative action against the City in its capacity
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as an owner, within the meaning of Section 107(a)(1) of CERCLA. of the portions of the
property identified in Appendix U that are within the Site, pursuant to Sections 106 or
107(a) of CERCLA, for releases or threatened releases of Waste Materials at such
portions of property within the Site; brovided, however, that with respect to the property at
801 Holmes Road (Parcel No. J2-2-1), the United States’ covenant shall extend only to
releases or threatened releases of Waste Materials that originated at the GE Plant Area
and that are remediated pursuant to this Consent Decree. Except with respect to the
.covenants for future liability, these covenants not to sue shall take effect upon entry of
this Consent Decree. With respect to future liability, the covenants not to sue shall be
effective for each property upon EPA's Certification of Completion for the individual
Removal or Remedial Action related to such property. The covenant not to sue in this
Paragraph with respect to each particular property is contingent upon the satisfactory
performance t;y the City of its obligations Lmder this Consent Decree -as to such particular
propeny.

(i) The City certifies that as to each property identified in Appendix U
except for 901 Holmes Road (Parcel No. J2-2-1) and the Allendale School_Property
(Parcel No. K11-7-29): (1) the City, despite due diligence, was unaware of the existence
of the contamination at the property at the time it obtained an interest in such property;
(2) the City has not caused or contributed to the release of Waste Materials at such
property; and (3) the City has not disposed of Waste Materials at such property.

(ii) Wlth respect to 801 Holmes Road, the City certifies that: (1) the City,

despite due diligence, was unaware of the existence of the contamination which
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originated at the GE Plaht Area at the property at the time it obtained an interest in the
property; (2) the City has not knowingly, or as a result of its negligence in the ownership
or operation of its wastewater treatment facility, caused or contributed to the release of,
or disposed of, Waste Materials that originated at the GE Plant Area, except in
connection with federally permitted releases, as defined in Section 101(10) of CERCLA.
42 U.S.C. § 9601(10).

(iit) With respect to the Allendale School Property, thé City certifies that
(1) the City, despite due diligence, was unaware of the existence of contamination at the
property at the time it obtained an interest in the property, and (2) since placement of fill
material in connection with construction of the school in 1950-1951 the City has not
knowingly or negligently caused or contributed to the release of, or disposed of, Waste
Materials at such property.
(-iv) The language of the ceﬁiﬁcations in this Paragraph' shall not be
construed to expand the scope of the covenant not to sue in this Paragraph. These
covenants not to sue are conditioned upon the veracity of the City’s certifications. Should
the United States determine that such certifications were not true or accurate with respect
to a particular property at the time of entry of this Consent Decree, these covenants not

to sue shall be null and void as to that particular property.

b. United States’ Pre-Certification Reservations as to the City.

The United States reserves, and this Consent Decree is without prejudice to, the
right to institute proceedings in this action or in a new action, or to issue an administrative

order seeking to compel the City with respect to properties identified in Appendix U,
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(1) to perform further response actions relating to the Site. or
(i) to reimburse the United States for additional costs of response,
if, prior to Certification of Completion of each individual Removal or Remedial Action:
(A)  conditions at such property previously unknown to EPA, are
discovered, or
(B) | information, previously unknown to EPA, is received, in whole
or in pan, |
and EPA determines that these previously unknown conditions or information together
with any other relevant information indicates that the individual Removal or Remedial
Action is not protective of human health or the environment; provided that such further
response actions are related to EPA’s determination that the individual Removal or
Remedial Action is not protective of human health and the environment.

c. United States’ Post-Cértificgtion Reservations as to the City.

The United States reserves, and this Consent Decree is without prejudice to, the
right to institute proceedings in this action or in a new action, or to issue an administrative
order seeking to compel the City with respect to properties identified in Appendix U,

() to perform further response actions relating to the Site, or
(i) to reimburse the United States for additional costs of response,
if, subsequent to Certification of Completion of each individual Removal or Remedial
Action,
(A) conditions at such property previously unknown to EPA, are

discovered, or
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(B) information, previously unknown to EPA, is received, in whole
or in part,
and EPA determines that these previously unknown conditions or this information
together with other relevant information indicate that the individual Removal or Remedial
Action is not prot'ective of human health or the environment; provided that such further
response actions are related to EPA’'s determination that the individual Removal or
Remedial Action is not protective of human health and the environment.

165. United States’ Known Conditions and Information

a. For purposes of Paragraphs 162 and 164.b, except as specified
below, the information and the conditions known to EPA shall include the following, to the
extent received by EPA 30 days or more prior to the date of lodging of this Consent
Decree: (i) the 1981 RCRA Administrative Consent Order; (ii) reports submitted to EPA
pursuant to thé 1981 RCRA Administrative Consent Order; (iii) the Aciministrative Record
for the RCRA Permit (including the administrative records for the RCRA permit issued on
February 11, 1991, and for the modified permit issued effective January 3, 1994, as
described in Paragraph | of Section 1); (iv) reports submitted to EPA pursuant to the
RCRA Permit; (v) reports submitted to EPA after January 3, 1994 pursuant to the 1990
Administrative Consent Orders executed by Settling Defendant and MADEP; (vi) copies
submitted to EPA of reports submitted to CTDEP as listed in Appendix W: (vii) the EPA
Action Memorandum and the Unilateral Administrative Order (issued Dec. 18, 1996) for
the Building 68 Removal Action, the Administrative Record for such Action Memorandum

and reports submitted to EPA under such Unilateral Administrative Order; (viii) the EPA
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Action Memorandum for the Upper Reach, its Administrative Record and reports
submitted to EPA pursuant to that Action Memorandum; (ix) the EPA Action
Memorandum for the Allendale School Removal Action and its Administrative Record; (x)
other reports submitted to EPA in 1998 and 19989 relating to investigations and other
respon-se actions conducted by Settling Defendant at the Site in those years (as listed in
Appendix V); (xi) the results of any sampling or other investigations conducted by EPA at
the Site; (xii) the EPA Action Memorandum for the Removal Adions Outside the River
and its Administrative Record; (xiii) with respect to the Designated Fill Properties, all
documents submitted by Settling Defendant to EPA regarding the Designated Fill
Properties; and (xiv) the narrative answers submitted by Settiing Defendant in response
to EPA's September 4, 1997 (supplemented on May 22, 1998) CERCLA Section 104(e)
information requests (“EPA’s Information Request”), and the September 9, 1997 MADEP
information re;quest, as well as the narrative answers ;ubmitted by Séttling Defendant on
August 18, 1986, November 27, 1996, March 19, 1997, June 2, 1997, and September 16,
1997, in response to information requests from MADEP dated July 19, 1996, and October
28, 1986. As of nine months following entry of this Consent Decree, for purposes of
Paragraphs 162 and 164.b, the information and the conditions known to EPA shall
inclﬁde the documents specifically referenced in, and submitted with, Settiing
Defendant's August 19, 1996, November 27, 1996, March 19, 1997, June 2, 1997, and
September 16, 1997 responses to MADEP's July 19, 1996, and October 28, 1996
information requests, and the Bates-numbered documents which were referenced by

Bates number in, and submitted with, Settling Defendant's narrative responses to EPA's
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information Request and MADEP's September 9, 1997 information request. As of
eighteen months following entry of the Consent Decree, for purposes of Paragraphs 162
and 164.b, the information and the conditions known to EPA shall include all other
documents submitted by Settling Defendant in response to EPA'’s Information Request
and MADEP’s 1996 and 1997 information requests.

b.  For purposes of Paragraphs 163 and 164.c, the information and the
conditions known to EPA shall include only the information and conditions identified in the
_ subparagraph immediately above, and that information and those bonditions known to
EPA as of the date of Certification of Completion of each individual Removal or Remedial
Action and set forth in the applicable Action Memorandum or final modification of the
Reissued RCRA Permit, the administrative record supporting the particular Removal or
Remedial Action, the administrative record developed in design or implementation of the
particular Rer;loval or Remedial Action, or in any infor;nation receiveci by EPA pursuant
to the requirements of this Consent Decree or the Reissued RCRA Pemit prior to
Certification of Completion of the particular Removal or Remedial Action. -

166. Massachusetts Covenants

a. (i) Inconsideration of the actions that will be performed and the
payments that will be made by Settling Defendant under the terms of this Consent
Decree, and except as provided in Paragraphs 166.k, 167, 168, 175, and 176, the State
covenants not to sue or to take administrative action against Settling Defendant, pursuant
to the statutes and common law theories listed in Paragraph 166.a(ii), whether on its own

behalf or as parens patriae, for releases or threatened releases of Waste Material at the
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Site (where such Waste Material originated at the GE Plant Area) or for performance of
the Work; provided, however, that such covenant is limited to claims or actions: (A) to
compel Settling Defendant to implement, comply with, or fund response actions,
corrective actions or measures, or similar judicial or administrative response-type
injunctive relief; (B) for recovery, reimbursement, contribution, or equitable share of
response costs or Natural Resource Damages; and (C) for recovery, reimbursement,

contribution, or equitable share of property damage.

(i) The statutes and common law theories subject to the covenant
in Paragraph 166.a(i), and to the limitations set forth therein, are the foliowing: Sections
107, 113, 121(e}(2), 121(f), and 310 of CERCLA,; Sections 1002, 1005, 1006, 1008, and
1009 of the Qil Pollution Act; Section 7002 of RCRA; Section 20 of TSCA; Section 505 of
the Clean Water Act; Sections 3A, 4, 4A, 5, S, and 10 of M.G.L. c.21E and Section 11 of
M.G.L. c.21E }or violation or enforcementAof such Sections 3A, 4, 4A,’5, 9, and 10;
Section 4 of M.G.L. c. 21H; Sections 5, 7, and 11D of M.G.L. c.12; Sections 42, 44, 46,
and 53 of M.G.L. c.21; Sections S and 10 of M.G.L. ¢.21C; Sections 142A, 142B, 160,
1608, and 162 of M.G.L. ¢.111; Section 169 of M.G.L. ¢.111 for violation of Section 167,
Sections 40, 40A, 42, and 90 of M.G.L. c.131; Section 7A of M.G.L. c.214; Section 39G
of M.G.L. ¢.40; Sections 59 and 59A of M.G.L. c.91; Sections 4, 9, and 11 of M.G.L.
¢.93A for violation of Section 2; and Section 6 of M.G.L. ¢.131A (including the
implementing regulations of the statutes listed in this subparagraph a(ii)); and nuisance,

trespass, negligence, strict liability, or restitution.
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(i)  While not agreeing that CERCLA does not authorize
challenges to decisions by EPA to waive ARARSs for removal actions, the State agrees
not to challenge a decision by EPA to waive a standard or requirement for the Removal
Actions Outside the River, the Upper ¥ Mile Reach Removal Action, or the 1%z Mile
Reach Removal Action, based on the status of such standard or requirement as an
ARAR. The State further agrees not to challenge any failure by EPA to enfor;e such a
standard or requirement based on the status of such a étandard or.requirement as an |
ARAR. The State reserves any other rights it may have with respect to enforcement or
waiver of such standard or requirement.

(iv)  Nothing in this Paragraph 166 or Paragraph 22 shall be
interpreted as modifying or otherwise affecting any of the following:

(A) Settling Defendant's obligations to comply with all
ARARs for the; Rest of River Remedial Action that have not been wai\;ed by EPA
pursuant to Section 121 of CERCLA and Special Condition Il.J. of the Reissued RCRA
Permit;

(B) the State's rights pursuant to Section 121 of CERCLA
and to thi; Consent Decree to receive notice of, and reasonable opportunity to comment
on, EPA’s remedy selection plans and decision for the Rest of River;

(C) the State’s rights pursuant to Paragraph 22.bb of this
Consent Decree to seek review of any determination by EPA, in its initial or a revised
decision to modify the Reissued RCRA Permit, to waive an ARAR for the Rest of the

River Remedial Action or O&M; and
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(D) any rights the State may have pursuant to Section 121
of CERCLA to bring an action challenging EPA's determination to waive an ARAR for the
Rest of the River Remedial Action or O&M during implementation of such Remedial
Action or O&M (other than bringing an action challenging EPA'’s selection of such
Remedial Action or O&M pursuant to Paragraph 22.bb) and/or to bring an action
challenging EPA's failure to enforce such an ARAR during implementation of the Rest of

the River Remedial Action or O&M; provided that, in either case:

(1) the State brings such action in this Court;
(2) the State brings such action within two years of obtaining
actual knowledge of EPA’ s determination to waive such ARAR or its failure to enforce

such ARAR;

(3) Settling Defendant or the State may request this Court to grant
a stay, pendin-g the Court’s decision, of tﬁe work (or portion of the wo.rk) for which
resolution of the State's challenge is necessary to be decided prior to proceeding or
proceeding further with such work (or portion thereof), and if Settling Defendant or the
State does so, there will be a rebuttable presumption in favor of granting such stay and
the Court will consider all relevant equitable factors in deciding whether to grant such
stay,

(4) inthe event that the Court holds that EPA has improperly
waived such ARAR or has improperly failed to enforce such ARAR, neither Settling

Defendant nor EPA shall be required to undo or re-do any implementation work that has

previously been completed by Settling Defendant or EPA, so as to comply with such
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ARAR. However, Settiing Defendant shall be required to comply with such ARAR. I
accordance with the Court's decision, in implementing all future work;

(5) Settling Defendant shall not be deemed to be In
noncomphiance with this Consent Decree for failure to comply with such ARAR unless
and until the Court determines that EPA improperly waived or declined to enforce such
ARAR and Settling Defendant fails to comply with such ARAR in accordance with the
applicable schedule as determined by the Court or as approved by EPA (after reasonabie
opportunity for review and comment by the State) following the Court’s decision; and

(6) the United States reserves its rights to respond to any such
State challenge, including the United States’ right to argue that Section 121 of CERCLA
does not provide for such a challenge, and Settling Defendant reserves any rights it may
have to respond to any such Staté challenge.

i:. (i) In consideration 6f the actions that will be per:forrned and the
payments that will be made by Settiing Defendant under the terms of this Consent
Decree, and except as provided in Paragraphs 166.c and 175, the State covenants not to
sue or to take administrative action against Settling Defendant for civil or administrative
penalties or civil fines with respect to the release or threatened release of Waste
Materials at the Site (regardiess of the manner in which such Waste Materials may be
listed, defined, or characterized under the statutes and regulations listed in subparagraph
166.b(i)(D) and regardiess of whether such release or threatened release is

characterized as storage, release, threatened release, presence, disposal, discharge,

handling or otherwise pursuant to the statutes and regulations listed in subparagraph

331



166.b(i)}(D)) for alleged violations of or noncompliance with the following requirements

that occurred prior to the lodging of this Consent Decree and that are based on “known

conditions and information” (as set forth in Paragraph 166.b(iv)):

(A) the Consent Order issued by EPA on June 30, 1981, pursuant

to Sections 3007, 3013, and 7003 of RCRA;

(B) the RCRA Pemmit;

(C) the Administrative Consent Orders executed in 1981 and 1990
by MADEP and Settling Defendant, to the extent such Orders applied to any properties
within the Site; and

(D) M.G.L. c.21E; the Massachusetts Contingency Plan; M.G.L.
c.21H; Sections 26-53 of M.G.L. €.21; M.G.L. c.21C; Sections 150A and 1508 of M.G.L.
c.111; Sections 40, 40A, 42, and 90 of M.G.L. ¢.131; M.G.L. c. 91; M.G.L. c.93A; and
MG.L. c 131/;« (including the implementiﬁg regulatior;s of the statutes' listed above and
including, but not limited to, alleged violations or noncompliance with respect to any
report, response, or submission by Settiing Defendant, or failure to make a report,
response, or submission).

(i) The State and Settling Defendant concur that the remediation
of the existing Waste Material contamination at the Site is to be governed by this Consent
Decree, subject to the terms and conditions set forth herein. Accordingly, in
consideration of the actions that will be performed and the payments that will be made by
Settling Defendant under the terms of this Consent Decree, except as provided in

Paragraphs 166.c and 175, the State covenants not to sue or to take administrative
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action against Settling Defendant for civil or administrative penalties or civil fines with
respect to the performance of the Work, or with respect to the release or threatened
release of Waste Materials at the Site (regardless of the manner in which such Waste
Materials may be listed, defined, or characterized under the statutes and regulations
listed in subparagraph 166.b(iii) and regardiess of whether such release or threatened
release is characterized as storage, release, threatened release, presence, disposal,
discharge, handling or otherwise pursuant to the statutes and regulations listed in
subparagraph 166.b(iii)) for alileged violations of or noncompliance with the folliowing
requirements occurring after the lodging of this Consent Decree:

(A) those duties otherwise imposed by state law that have been
preempted by operation of CERCLA;

(B) any obligations under state law where the conduct or inaction
that underlies_such violation or noncompliénce also constitutes a violétion of Settling
Defendant's obligations under this Consent Decree (other than conduct or inaction that
constitutes a violation solely of the first sentence of Paragraph 8 of this Consent Decree
and not of any other provision of this Consent Decree), or

(C) any obligations that Setting Defendant otherwise may have
independent of this Consent Decree, pursuant to the statutes and regulations listed in
Paragraph 166.b(iii), with respect to the continued presence or passive release of Waste
Materials at the Site that this Consent Decree is designed to address (regardiess of the

manner in which such Waste Materials may be listed, defined, or characterized under

such statutes and regulations and regardless of whether such continued presence or

(73]
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passive release is characterized as storage, release, threatened release, disposal,
discharge, handling, or otherwise pursuant to such statutes), regarding the following’
(1) a duty to maintain records regarding, to abate, or to respond to
such continued presence or passivé release,
(2) aduty to secure a permit or other approval for such continued
presence or passive release; or
(3) damage or injury caused by such continued presence or
_passive release.
(i)  The statutes and regulations referred to in Paragraph 166.b(ii) are:
M.G.L. c.21E; the Massachusetts Contingency Plan; M.G.L. c.21H; Sections 26-53 of
M.G.L. c.21; M.G.L. c.21C; Section 39G of M.G.L. c.40 and Sections 160, 162, and 170
of M.G.L. c.111; Sections 150A and 150B of M.G.L. c. 111; Sections 40, 40A, 42, and 90
of M.G.L. c.131: M.G.L. c. 91: M.G.L. c.93A; and M.G.L. ¢.131A (including the
implementing regulations of the statutes listed above).
(v) For purposes of Paragraph 166.b(i), “known conditions or
information” shall mean:
(A) Information and conditions described in the foliowing, to the
extent received by the State 30 or more days prior to lodging of this Consent Decree:
(1)  The reports submitted to MADEP in accordance with, and the
documents issued by MADEP pursuant to, the 1981 Administrative Consent Order

executed by MADEP and Settling Defendant;
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(2)  The reports submitted to MADEP in accordance with. and the
documents issued by MADEP pursuant to, the 1990 Administrative Consent
Orders (dated May 22 and July 2, 1990) executed by MADEP and Settling
Defendant;

(3)  The reports submitted to MADEP pursuant to the RCRA
Permit;

(4) fhe reports and other documents submitted by Settling
Defendant to MADEP pursuant to the Unilateral Administrative Order (issued by
EPA to Settling Defendant on December 18, 19386) for the Building 68 Removal
Action;

(5) Reports and other documents submitted to MADEP by
Settling Defendant which were also submitted to EPA pursuant to the EPA Action
Memor-andum for the Upper Reach-; '

(6) The reports listed in Appendix V (which consist of other
reports submitted to MADEP in 1998 and 1999 relating to investigations and other
response actions conducted by Settling Defendant at the Site in those years);

(7)  The results of any sampling or other investigations conducted
by MADEP at or regarding the Site;

(8)  Copies of reports submitted by EPA to MADEP of sampling or

other investigations conducted by EPA at the Site; and
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(9) Settiing Defendant's responses (including Bates numbered
and other documents submitted in such responses) to MADEP's 1996 and 1997
Requests for information; and
(B) Information made known to MADEP concerning the Site, after
entry of the Consent Decree, relating to the presence, concentrations, and quantities of
Waste Materials or practices and policies for the treatment or disposal of Waste Materials
(regardiess of the manner in which such Waste Materiais may be listed, defined, or
characterized under the statutes and regulations listed in subparagraph 166.b(i)(D) that 1s __
generally consistent with such information already known to MADEP at ieast 30 days
prior to lodging of this Consent Decree, as provided in subparagraphs iv(A)(1)-(9) above.

c. The covenant in Paragraph 166.b shall not apply to, and the State -
specifically reserves, any judicial or administrative claim seeking civil or administrative
penalties for t;'ie following: (i) failure to noiify MADEP of releases or tl:\reats of releases of
oil or hazardous material; (ii) failure to timely, adequately, and completely respond to, or
comply with, requests for information issued by MADEP, including, but not limited to
failure to produce complete and timely information and records to MADEP with regard to
the transportation, transfer, or disposal of fill, debris, or other material from the GE Plant
Area, and making, or causing any person to make, false, inaccurate, incomplete, or —
misleading statements with regard to the transportation, transfer, or disposal of fill, debris,
or other material from the GE Plant Area; (iii) to the extent not covered by clauses (i) and
(ii), failure, prior to the lodging of this Consent Decree, to produce complete and timely -

information and records to MADEP with regard to the transportation, transfer, or disposal
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of fill debris, or other material from the GE Plant Area to or at Newell Street Area | or I
as defined in the SOW: and (iv) to the extent not covered by clauses (i) and (i), making.
or causing any person to make, false, inaccurate, incbmplete, or misleading statements,
prior to the lodging of this Consent Decree, with regard to the transportation, transfer, or
disposal of fill, debris, or other material from the GE Plant Area to or at Newell Street
Area | or |l as defined in the SOW; and (v) the matters reserved in Paragraph 175
(General Reservations), including all claims, liability, and actions expressly referenced
therein.

d. Except as otherwise expressly provided by the terms of Paragraph
166.b, the covenant set forth in Paragraph 166.b does not apply to any judicial or
administrative action through which the State is seeking a civil penalty for violations of
those statutes set forth in Paragraph 166.b; provided, however, that nothing in this
subparagraph-shall be interpreted as quaiifying the terms of Paragra';;h 166.c.

e. The State’s covenants at Paragraphs 166.b and 166.) shall be effective
upon entry of this Consent Decree. Except with respect to the covenants for future
liability at Paragraphs 166.a and 166.9, the covenants not to sue at Paragraphs 166.a
and 165.9 shall take effect upon the receipt by the State of the payment required by
Paragraph 94.d(i) of Section XX (Reimbursement of Costs). With respect to future
liability, the covenants not to sue at Paragraphs 166.a and 166.g shall be effective for
each Removal or Remedial Action to be performed by Settling Defendant pursuant to this
Consent Decree, and for the area and media addressed by such Removal or Remedial

Action, upon EPA'’s Certification of Completion for that individual Removal or Remedial



Action, except for the 1 ¥ Mile Reach, for which the covenant not to sue for future hability ..
shall be effective upon EPA'’s completion of the 1 ¥z Mile Reach Removal Action referred
to in Paragraph 21 of this Consent Decree. The covenant not to sue for future hability for
the Site under Paragraphs 166.a and 166.g shall be effective upon EPA'’s issuance of the -
final Certification of Completion of Work for the Site issued pursuant to Paragraph 89 of
this Consent Decree. EPA's Certification of Completion of Work for the Site shall state
that it is the final Certification for purposes of this Paragraph 161.e.

f. These covenants not to sue are conditioned upon the satisfactory
performance by Settling Defendant of its obligations under this Consent Decree;
provided, however, that a failure by Settling Defendant to satisfactorily perform its
obligations with respect to a Removal or Remedial Action shall not affect the State's
covenant not to sue with respect to any other Removal or Remedial Action, unless such
failure to satis}actorily perform its obligatiéns with respect to one Rerr;oval or Remedial B
Action results in a Work Takeover pursuant to Paragraph 178 of this Consent Decree, in —
which case the covenants not to sue do not apply to any Removal or Remedial Action
subject to the Work Takeover.

g. Without addressing whether the United States could lawfully do so, the —
Parfies acknowledge that the United States has not to date delegated to the State the
authority to take administrative or}udicial action pursuant to Section 106 of CERCLA.

The Parties further acknowledge that they intend that, in the event the United States

were to delegate such authority to the State, the State shall not exercise such authority to



the extent that the United States has covenanted not to exercise such authority in

Paragraph 161 of this Consent Decree.

h.  Nothing in this Consent Decree affects Settling Defendant’'s obligations
pursuant to M.G.L. c.253, §§ 44-50A, and to the regulations promulgated thereunder, and
the State reserves the right to take any administrative or judicial action to enforce any
such obligations, including, but not limited to, issuing administrative orders or pursuing
judicial enforcement or cost recovery; provided, however, that the Parties acknowledge
‘that such authority shall be used exclusively with regard to the dam safety purposes
underlying such obligations, and not to seek additional response actions or costs to
address the contamination concerns addressed by this Consent Decree.

i.  The covenants included in this Paragraph 166 do not constitute a
Brownfields Covenant Not to Sue Agreement entered into pursuant to M.G.L. ¢.21E,

§ 3A()(3) and 940 C.M.R. 23.00, |

J. Notwithstanding any other provision of this Consent Decree, the State
covenants not to seek civil penalties pursuant to Section 310 of CERCLA for any violation
of this Consent Decree by Settling Defendant.

k. The covenants in this Paragraph 166 shall not apply to, and the State
specifically reserves, any rights or claims that the Massachusetts Highway Department
may have against Settling Defendant under any contracts, existing as of the date of
lodging of this Consent Decree, between the Massachusetts Highway Department and

Settling Defendant relating to the Massachusetts Highway Department's project to

reconstruct Merrill Road and East Street in Pittsfield, Massachusetts, including but not
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limited to such contracts regarding the properties and easements taken by eminent
domain from Settling Defendant by the Massachusetts Highway Department in 1897 for

the purpose of such reconstruction.

167. State's Pre-Certification Reservations (Except Relating to Natural Resource

Damages): The State reserves its rights pursuant to this Paragraph with respect to
performance of each individual Removal or Remedial Action at the Site. Issuance of a
Certification of Completion for any individual Removal or Remedial Action at the Site shall
have no effect on the covenants or reservations_ of rights by the State for any other
response action at the Site. Subject to Paragraph 177 (Issuance of Administrative
Orders) of this Consent Decree, the State on behalf of MADEP reserves, and this
Consent Decree is without prejudice to, any right jointly with, or separately from, the
United States to institute proceedings in this action or in a new action under Section 107
of CERCLA, 4:’2 U.S.C. § 8607, or under aAny applicable State law, inciuding but not
limited to M.G.L. c. 21E, seeking to compel Settling Defendant (1) to perform other
response actions at the Site, or (2) to reimburse the State for additional response costs
for response actions at the Site, to the extent that EPA has determined that such
response actions required under (1) and (2) above in this Paragraph will not significantly
delay or be inconsistent with the response actions selected or contemplated by EPA, fif,
prior to EPA's Certification of Completion of each individual Removal or Remedial Action;
(i) conditions at the Site, previously unknown to the State, are discovered or

become known to the State, or



(ii) information previously unknown to the State is received by the State. in whole
or in part,
and the MADEP Commissioner or his or her delegate determines, pursuantto MG.L. ¢
21E, that these previously unknown conditions or this information together with any other
relevant information indicafe that the individual Removal or Remedial Action taken is not
protective of health, safety, public welfare or the environment; plfovided that such further
response actions are related to MADEP's determinatioﬁ that the individual Removal of
Remedial Action is not protective of human health and the environment. The United
States reserves all rights it may have under applicable law to oppose any determinations
made or any actions taken, ordered or proposed by the State pursuant to this Paragraph.

168.  State’s Post-Certificaiion Reservations (Except Relating to Natural

Resources Damages). The State reserves its rights pursuant to this Paragraph with

respect to pe;formance of each individuai Removal or Remedial Actic:m at the Site.
Issuance of a Certification of Completion for any individual Removal or Remedial Action
at the Site shall have no effect on the covenants or reservations of rights by the State for
any other response action at the Site. Subject to Paragraph 177 of this Consent Decree,
the State, on behalf of MADEP, reserves, and this Consent Decree is without prejudice
to, the right jointly with, or separately from, the United States to institute proceedings in
this action or in a new action under Section 107 of CERCLA, 42 U.S.C. § 9607, or under
any applicable State law, including but not limited to M.G.L. c. 21E, seeking to compel
Settiing Defendant (1) to perform other response actions at the Site, or (2) to reimburse

the State for additional response costs for response actions at the Site, to the extent that
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EPA has determined that such response actions required under (1) and (2) above in this -
Paragraph will not significantly delay or be inconsistent with the response actions
selected or contemplated by EPA, if, subsequent to EPA’s Certification of Completion of
each individual Removal or Remedial Action:
(i) conditions at the Site, previously unknown to the State, are discovered or
become known to the State after the Certification of Completion, or
(ii) information previously unknown to the State is receiQed by the St'ate, in whole
or in part, after the Certification of Compiletion,
and the MADEP Commissioner or his or her delegate determines, pursuantto MG.L. c.
21E, that these previously unknown conditions or this information together with any other
relevant information indicate that the individual Removal or Remedial Action taken is not _
protective of health, safety, public welfare or the environment; provided that such further
| response actit—ans are related to MADEP’s' determination that the indiv'idual Removal or
Remedial Action is not protective of human health and the environment. The United -
States reserves all rights it may have under applicable law to oppose any determinations

made or any actions taken, ordered or proposed by the State pursuant to this Paragraph.

169. State's Known Information and Conditions.

a. For purposes of Paragraphs 167 and 174.b, except as specified
below, the information and the conditions known to the State shall include only the
information and conditions described in the following, to the extent received by the State

30 days or more prior to lodging:
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()  The reports submitted to MADEP in accordance with, and the
documents issued by MADEP pursuant to, the 1981 Administrative Consent Order
executed by MADEP and Settling Defendant;

(i) The reports submitted to MADEP in accordance with, and the
documents issued by MADEP pursuant to, the 1990 Administrative Consent Orders
(dated May 22 and June 29, 1990) executed by MADEP and Settling Defendant,

(i) The reports submitted to MADEP pursuant to the RCRA Pemit;

(iv) Reports and other documents submitted by Settling Defendant
to MADEP pursuant to the EPA Unilateral Administrative Order (issued to Settiing
Defendant on Dec. 18, 1996) for the Building 68 Removal Action;

(v) Reports and other documents submitted by Settling Defendant
to MADEP pursuant to the EPA Action Memorandum for the Upper Reach;

) (vi) The EPA Action Memorandum for the Alleﬁdale School
Removal Action and its Administrative Record,

(vii) The reports listed in Appendix V, which consist of other reports
submitted to MADEP in 1998 and 1999 relating to investigations and other response
actions conducted by Settliing Defendant at the Site in those years;

(viii) The results of any sampling or other investigations conducted
by MADEP at the Site;

(ix) Copies of reports submitted by EPA to MADEP of sampling or

other investigations conducted by EPA at the Site; and

W
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(x) Settling Defendant’s written narrative answers (excluding ~
documents referenced therein) submitted by Settling Defendant in response to MADEP's
July 19, 1996, October 28, 1996, and September 9, 1997 Requests for Information.

As of nine months following entry of this Consent Decree, for purposes of
Paragraphs 167 and 174.b, the information and the conditions known to the State shall
include the documents referenced in and submitted with Settling Defendant's responses
to MADEP's 1996 Requests for information and the Bates-numbered documents which
Settling Defendant submitted with and specifically cross-referenced in its narrative
answers submitted in response to MADEP’s September 9, 1997 Request for Information.

As of eighteen months following entry of this Consent Decree, for purposes of

Paragraphs 167 and 174.b, the information and the conditions known to the State shall —
include the remaining Bates-numbered documents submitted by Settiing Defendant in
response to M-ADEP’s September S, 1997 Request for Information.

b. For purposes of Paragraphs168 and 174.c, the information and the
conditions known to the State shall include only the information and the conditions
identified in subparagraph 169.a, and that information and those conditions known to
MADEP as of the date of the Certification of Completion of each individual Removal or
Remedial Action, EPA'’s administrative record supporting the particular Removal or
Remedial Action, the administrative record developed in design or implementation of the
particular Removal or Remedial Action, or any information received by MADEP pursuant

to the requirements of this Consent Decree or the Reissued RCRA Pemmit prior to the

Certification of Completion of the particular Removal or Remedial Action.
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170. Connecticut Covenants

a. In consideration of the actions that will be performed and the payments
that will be made by the Settiing Defendant under the terms of this Consent Decree. and
except as specifically provided in Paragraphs 171, 172, 175 and 176 of this Section,
Connecticut covenants not to sue or take administrative action against Setting Defendant
pursuant to Sections 107, 121(e)(2), or 113 of CERCLA, Sections 310 and 106 of
CERCLA, Sections 7002 and 7003 of RCRA, Sections 20 and 7 of TSCA, Sections 1002,
1005, 1006, 1008 and 1009 of the Qil Poliution Act or Sections 505 and 504 of the Clean
Water Act for releases or threatened releases of substances subject to these statutes at
the Site, where such substances originated at the GE Plant Area, or for performance of
the Work; and not to sue or take administrative action against Settling Defendant
pursuant to the Connecticut statutory provisions set forth herein with respect to releases,
spills or discha-xrges of or poliution from, or threatened releases, spills ;ar discharges of or
pollution from, the chemical liquids, hazardous wastes, oil or petroleum, waste oil or solid,
liquid or gaseous products subject to such statutes at the Site, where such substances
originated at the GE Plant Area, or for performance of the Work. The Connecticut
statutory provisions subject to Connecticut's covenant are Sections 5, 6, 6a, 7, 427, 432,
435, 451 and 452 of Title 22a of the Connecticut General Statutes, and, to the extent
Connecticut participates in the New England Interstate Water Poliution Control
Commission, these covenants include Section 309, Article Xl of the Connecticut General
Statutes. For purposes of this subparagraph a, the phrase "substances subject to these

statutes” includes wastes, hazardous constituents, refuse, materials, chemical
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substances or mixtures, PCBs, pollutants, 0il, hazardous substances, and poliution

sources.

b. In consideration of the actions that will be performed and the payments
that will be made by the Settling Defendant under the terms of this Consent Decree, and
except as specifically pravided in Paragraphs 171, 172, 175 and 176 of this Section and
subject to the limitations set forth herein, Connecticut covenants not to sue Settling
Defendant pursuant to Sections 7002 and 3004(u) or (v) of RCRA, Sections 7002 and
3008 of RCRA, Sections 20 and 17 of TSCA, Sections 505 and 309 of the Clean Water
Act, or Sections 505 and 311 of the Clean Water Act; and further covenants not to sue
Settling Defendant for nuisance, negligence, negligence per se, strict liability for
ultrahazardous activity, 'restitution, reckless misconduct, trespass, or under the public
trust doctrine theory, with respect to poliution, chemical liquids, hazardoué wastes, oil or
petroleum, wa-ste oil or solid, liquid or gaséous products at the Site wf’1ere such poliution,
chemical liquids, hazardous wastes, oil or petroleum, waste oil or solid, liquid or gaseous
products originated at the GE Plant Area, or for performance of the Work; and further
covenants not to sue or take administrative action against Settling Defendant, pursuant to
the statutory provisions set forth herein, with respect to the poliution, chemical liquids,
hazardous wastes, oil or petroleum, waste oil or solid, liquid or gaseous products subject
to the statutes set forth herein at the Site, where such pollution, chemical liquids,
hazardous wastes, oil or petroleum, waste oil or solid, liquid or gaseous products

originated at the GE Plant Area, or for performance of the Work. The Connecticut

statutory provisions subject to Connecticut's covenant are Sections 6b, 6e, 14 et seq.
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(Environmental Protection Act), 123, 131, 133c-g, 225. 226, 226a, 226b. 416. 430. 438.
449(c) and 463-469 of Title 22a of the Connecticut General Statutes. Connecticut's
covenant set forth in this subparagraph 170.b, with respect to the aforementioned
common law and statutory provisions, does not apply to any action other than: (i) an
action to compel Settling Defendant to implement response actions, corrective actions or
measures, or for other similar judicial or administrative injunctive relief; or (ii) an action for
recovery of response costs, damages, civil penalties or Natural ‘Res'ource Damages

c. For purposes of subparagraphs a and b of this Paragraph 170, the
phrase “pollution, chemical liquids, hazardous wastes, oil or petroleum, waste oil or solid,
liquid or gaseous products” shall be as defined in Chapters 445 or 446k of the
Connecticut General Statutes,

d.  Except with respect to future liability, these covenants not to sue shall
take effect upc;n the receipt by Connecticﬁt of the payment required b.y Paragraph 94.e of
Section XX (Reimbursement of Costs). With respect to future liability, the covenant not to
sue shall be effective for each Removal or Remedial Action upon EPA's Certification of
Completion for that individual Removal or Remedial Action to be performed by the
Settling Defendant, except for the 1% Mile Reach, for which the covenant not to sue for
future liability shall be effective upon EPA's completion of the 1'4 Mile Reach Removal
Action referred to in Paragraph 21 of this Consent Decree. The covenant not to sue for
future liability for the Site shall be effective upon EPA's issuance of the final Certification

of Completion of the Work for the Site pursuant to Paragraph 89 of this Consent Decree.



e. These covenants not to sue are conditioned upon the satisfactory
performance by Settling Defendant of its obligations under this Consent Decree,
provided, however, that a failure by Settling Defendant to satisfactorily perform its
obligations with respect to a Removal or Remedial Action shall not affect Connecticut's
covenant not to sue with respect to any other Removal or Remedial Action, unless such
failure to satisfactorily perform its obligations with respect to one Removal or Remedial
Action results in a Work Tékeover pursuant to Paragrapﬁ 178 of this Consent Decree, in
which case the covenants not to sue do not apply to any Removal or Remedial Action
subject to the Work Takeover.

f. In addition, Paragraphs 166.a(iii) and 166.a(iv) are incorporated into
this Paragraph 170.f by reference except that each reference to “the State” shall be read
as a reference to “Connecticut,” each reference to “Paragraph 166" shall be read as a
reference to “l;aragraph 170,” and each reference to “Paragraph 22.6b" shall be read as

a reference to “Paragraph 22.cc.”

171. Connecticut's Pre-Certification Reservations (Except Relating to Natural

Resource Damages). Connecticut reserves its rights pursuant to this Paragraph with
respect to performance of each individual Removal or Remedial Action at the Site.
Issuance of a Certification of Completion for any individual Removal or Remedial Action
at the Site shall have no effect on the covenants or reservations of rights by Connecticut
for any other response action at the Site. Subject to Paragraph 177 of this Consent
Decree, the State of Connecticut on behalf of CTDEP reserves, and this Consent Decree

is without prejudice to, any right jointly with, or separately from, the United States to
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institute proceedings in this action or in a new action under Section 107 of CERCLA. 42
U.S.C. § 9607, or under any applicable Connecticut law, including but not limited to
Conn. Gen. Stat. §§ 22a-432 and 22a-451, seeking to corﬁpeISettling Defendant (1) to
perform other response actions at the Site, or (2) to reimburse Connecticut for additional
response costs for response actions at the Site, to the extent that EPA has determined
that such response actions required under (1) and (2) above in this Paragraph will not
significantly delay or be inconsistent with the response actions selected or contemplated
by EPA, if, prior to EPA’s Certification of Completion of each individual Removal or
Remedial Action:

(i) conditions at the Site, previously unknown to Connecticut, are discovered or
become known to Connecticut, or

(i) information previously unknown to Connecticut is received by Connecticut, in
whole or in paﬁ,
and the CTDEP Commissioner or his or her delegate determines, pursuant to Conn. Gen.
Stat. §§ 22a-432 and 22a-451, that these previously unknown conditions or this
information together with any other relevant information indicate that the individua!l
Removal or Remedial Action taken is not protective of health, safety, public welfare or the
environment; provided that such further response actions are related to CTDEP's
determination that the individual Removal or Remedial Action is not protective of human
health and the environment. The United States reserves all rights it may have under
applicable law to oppose any determinations made or any actions taken, ordered or

proposed by Connecticut pursuant to this Paragraph.
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172. Connecticut's Post-Certification Reservations (Except Relating to Natural

Resource Damages). Connecticut reserves its rights pursuant to this Paragraph with

respect to performance of each individual Removal or Remedial Action at the Site.
Issuance of a Certification of Compietion for any individual Removal or Remedial Action
at the Site shall have no effect on the covenants or reservations of rights by Connecticut
for any other response action at the Site. Subject to Paragraph 177 of this Consent
Decree, the State of Connecticut, on behalf of CTDEP, reserves, and this Consent
Decree is without prejudice to, the right jointly with, or separately from, the United States
to institute proceedings in this action or in a new action under Section 107 of CERCLA,
42 U.S.C. § 9607, or under any applicable Connecticut law, including but not limited to
Conn. Gen. Stat. §§ 22a-432 and 22a-451, seeking to compel Settling Defendant (1) to
perform other response actions at the Site, or (2) to reimburse Connecticut for additional
response cost-s for response actions at the Site, to the. extent that EPA has determined
that such response actions required under (1) and (2) above in this Paragraph will not
significantly delay or be inconsistent with the response actions selected or contemplated
by EPA, if, subsequent to EPA’s Certification of Completion of each individual Removal
or Remedial Action:

| (i) conditions at the Site, previously unknown to Connecticut, are discovered or
become known to Connecticut after the Certification of Completion, or

(i) information previously unknown to Connecticut is received by Connecticut, in

whole or in part, after the Certification of Completion,
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and the CTDEP Commissioner or his or her delegate detegn_ir!ig,_ pursuant to Conn Gen.
Stat. §§ 22a-432 and 22a-451, that these previously unknown conditions or this
information together with any other relevant information indicate that the individual
Removal or Remedial Action taken is not protective of health, safety, public welfare or the
environment; provided that such further response actions are related to CTDEP’s
determination that the individual Removal or Remedial Action is not protective of human
health and the environment. The United States reserves all rigﬁts it may havé under

_ applicable law to oppose any determinations made or any actions taken, ordered or
proposed by Connecticut pursuant to this Paragraph.

173. Connecticut Known Conditions and Information.

a. For purposes of Paragraph 171, except as specified below, the
information and the conditions known to Connecticut shall include the following, to the
extent receivéd by Connecticut 30 days or more prior-to the date of Iddging of this
Consent Decree: (i) the 1981 RCRA Administrative Consent Order issued by EPA; (ii)
reports submitted to EPA pursuant to the 1981 RCRA Administrative Consent Order; (iii)
the Administrative Record for the RCRA Permit (including the administrative records for
the RCRA permit issued on February 11, 1991, and fbr the modified permit issued
effective January 3, 1994, as described in Paragraph | of Section |); (iv) reports submitted
to EPA pursuant to the RCRA Permit; (v) reports submitted to EPA after January 3, 1994
pursuant to the 1990 Administrative Consent Orders executed by Settling Defendant and
MADEP; (vi) repoﬁs submitted to CTDEP under the 1984 and 1990 Cooperative

Agreements between Settling Defendant and CTDEP and reports submitted to CTDEP
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regarding investigations of thﬁe Connecticut portion of the Housatonic River subsequent to -
1995 (all as listed in Appendix W); (vii) the EPA Action Memorandum and EPA Unilateral
Administrative Order (issued.to Settling Defendant on Dec. 18, 1996) for the Building 68
Removal Action, the Administrative Record for such Action Memorandum and reports -
submitted to EPA under such Unilateral Administrative Order; (viii) the EPA Action
Memorandum for the Upper Reach, its Administrative Record, and reports submitted to
EPA pursuant to that Action Memorandum; (ix) other reports sﬁbmitted to EPA in 1998

and 1999 relating to investigations and other response actions conducted by Settling
Defendant at the Site in those years (as listed in Appendix V), (x) the EPA Action
Memorandum for the Allendale School Removal Action and its Administrative Record; (xi) )
the EPA Action Memorandum for the Removal Actions Outside the River and its
Administrative Record, (xii) the results of any sampling or other investigations conducted
by Connecticu-t at the Site; and (xiii) copiés of reports submitted to C1:DEP conceming
sampling or other investigations conducted by EPA or MADEP at the Site.

b. For purposes of Paragraph 172, the information and the conditions
known to Connecticut shall include only the information and conditions identified in the
subparagraph immediately above, and that information and those conditions known to
Connecticut as of the date of Certification of Completion of each individual Removal dr
Remedial Action, the administrative record supporting the particular Removal or

Remedial Action, the administrative record developed in design or implementation of the

particular Removal or Remedial Action, or any information received by Connecticut
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pursuant to the requirements of this Consent Decree prior to Certification of Completion
of the particular Removal or Remedial Action.

174. Massachusetts Covenants as to the City

a. (i) In consideration of the facts and circumstances, and the actions that
will be performed in connection with this Consent Decree and the Definitive Economic
Development Agreement, and except as specifically provided in Paragraphs 167, 168,
and 175 of this Section and below in this Paragraph 174, the Staté covenants not to sue
or to take administrative action against the City in its capacity as an owner, within the
meaning of Sections 5(a)(1) of M.G.L. ¢.21E and 107(a)(1) of CERCLA, of the portions of
the property identified in Appendix U that are within the Site, pursuant to Section 5(a) of
M.G.L. c. 21E or Section 107(a) of CERCLA, for releases or threatened releases of
Waste Materials at such portions of property within the Site; provided, however, that with
respect to the.property at 901 Holmes Ro.ad (Parcel No. J2-2-1), the étate’s covenant
shall extend only to releases or threatened releases of Waste Materials that originated at
the GE Plant Area and that are remediated pursuant to this Consent Decree. Except with
respect to the covenants for future liability, these covenants not to sue shall take effect
upon entry of this Consent Decree. With respect to future liability, the covenants not to
sue shall be effective for each property upon EPA's Certification of Completion for the
individual Removal or Remedial Action related to such property. The covenant not to sue
in this Paragraph with respect to each particular property is contingent upon the
satisfactory performance by the City of its obligations under this Consent Decree as to

such particular property.
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(A) The City certifies that as to each property identified in ~ —
Appendix U except for 901 Holmes Road (Parcel No. J2-2-1) and the Allendale School
Property (Parcel No. K11-7-29): (1) the City, despite due diligence, was unaware of the
existence of the contamination at the property at the time it obtained an interest in such
property; (2) the City has not caused or contributed to the release of Waste Materials at
such propenty, (3) the City has not disposed of Waste Materials at such property; and (4)
for each property, the City meets the requirements of Section 5(c)(3) of M.G.L. c.21E.

(B) With respect to 901 Holmes Road, the City certifies that: __
(1) the City, despite due diligence, was unaware of the existence of the contamination
that originated at the GE Plant Area at the property at the time it obtained an interest in
the property; and (2) the City has not knowingly, or as a resuit of its negligence in the —-
ownership or operation of its wastewater treatment facility, caused or contributed to the
release of, or éisposed of, Waste Materials that originated at the GE l;’lant Area, except in
connection with federally permitted releases as defined in Section 101(10) of CERCLA,
42 U.S.C. § 9601(10).

(C) With respect to the Allendale School Property, the City
certifies that: (1) the City, degpite due diligence, was unaware of the existence of
contamination at the property at the time it obtained an interest in the property; and (2) .
since placement of fill material in connection with construction of the school in 1950-

1951, the City has not knowingly or negligently caused or contributed to the release of, or

disposed of, Waste Materials at such property. ‘ -
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(i) These covenants not to sue are conditioned upon the veracity
of the City's certifications. The ianguage of the certifications in this Paragraph shall not
be construed to expand the scope of’tﬁe covenant not to sue in this Paragraph 174.
Should the State determine that such certifications, in whole or in part, were not true or
accurate with respect to a particular property at the time of entry of this Consent Decree,
these covenants not to sue shall be null and void as to that particular property.

(i) The State's covenant under this Paragraph 174 also is subject
to the following conditions:

‘ (A) with respect to the portions of property identified in
Appendix U that are within the Site, the City's compliance with the release notification
provisions established by M.G.L. _c.21E and the MCP;

(B) the City's providing reasonable access upon reasonable
notice, as pro;/ided in M.G.L. c.21E and the MCP, to the portions of p.roperty identified in
Appendix U that are within the Site to employees, agents, and contractors of MADEP for
all purposes authorized by M.G.L. ¢.21E and the MCP, and to other persons intending to
conduct response actions pursuant to that Chapter and the MCP and/or pursuant to this
Consent Decree;

(C) the City's responding in a reasonably timely manner to
any request made by the State to produce information with respect to portions of property

identified in Appendix U that are within the Site as required pursuant to M.G.L. ¢.21E and

the MCP; and
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(D) the City's taking reasonable steps as appropriate (1)
to prevent the exposure of people to Waste Materials on portions of property identified in
Appendix U that are within the Site and under the City’s control; and (2) to contain any
further release or threat of release of Waste Material from a structure or container under
the City's control Iocatéd on portions of property identified in Appendix U that are within
the Site upon obtaining knowledge of a release or threat of release of Waste Material;
provided, however, that such steps shall not. interfere with S'ettling Defendant's or EPA's

performance.of response actions pursuant to this.Consent Decree.

b. State's Pre-Certification Reservations as to the City

The State on behalf of MADEP reserves, and this Consent Decree is

without prejudice to, any right jointly with, or separately from, the United States to institute

proceedings in this action or in a new action under Section 107 of CERCLA, 42 U S.C.
§ 9607, or unc;er any applicable State Iaw-, including but not limited to'M.G.L. c.21E,
seeking to compel the City, with respect to the properties identified in Appendix U, (1) to
perform other response actions at the Site, or (2) to reimburse the State for additional
response costs for response actions at the Site, to the extent that EPA has determined
that such response actions required under (1) and (2) above in this Paragraph will not
significantly delay or be inconsistent with the response actions selected or contemplated
by EPA, if, prior to EPA’s Certification of Completion of each individual Removal or
Remedial Action:

(i) conditions at such property, previously unknown to the State, are

discovered or become known to the State, or
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(i) information previously unknown to the State is received by the State.
in whole or in part.‘
and the MADEP Commissioner or his or her delegate determines, pursuant to M.G.L.
c.21E, that these previously unknown conditions or this information together with any
other relevant information indicate that the individual Removal or Remedial Action taken
is not protective of health, safety, public welfare or the environment; provided that such
further response actions are related to MADEP's determination that the individual
Rem‘oval or Remedial Action is not protective of human health and the environment. The
United States reserves all rights it may have under applicable law to oppose any
determinations made or any actions taken, ordered or proposed by the State pursuant to
this Paragraph.

c. State’s Post-Certification Reservations as to the City

:l'he State, on behalf of MADEP, reserves, and this Con.sent Decree is
without prejﬁdice to, the right jointly with, or separately from, the United States to institute
proceedings in this action or in a new action under Section 107 of CERCLA 42U.S.C. §
9607, or under any applicable State law, including but not limited to M.G.L. ¢.21E,
seeking to compel the City, with respect to the properties identified in Appendix U, (1) to
perform other response actions at the Site, or (2) to reimburse the State for additional
response costs for response actions at the Site, to the extent that EPA has determined
that such response actions required under (1) and (2) above in this Paragraph will not

significantly delay or be inconsistent with the response actions selected or contemplated



by EPA, if, subsequent to EPA’s Certification of Completion of each individual Removal

or Remedial Action:

(i) conditions at such property, previously unknown to the State.
are discovered or become known to the State after the Certification of Completion, or
(i) information previously unknown to the State is received by the
State, in whole or in part, after the Certification of Completion,
and the MADEP Commissibner or his or her delegate determines, pursuant to M.G.L.
. ¢.21E, that these previously unknown conditions or this information together with any
other relevant information indicate that the individual Removal or Remedial Action taken
is not protective of health, safety, public welfare or the environment; provided that such

further response actions are related to MADEP's determination that the individual

Removal or Remedial Action is not protective of human health and the environment. The

United States reserves all rights it may have under applicable law to oppose any
determinations made or any actions taken, ordered or proposed by the State pursuant to

this Paragraph.

175. General Reservations of Rights. The covenants not to sue set forth above

do not pertain to any matters other than those expressly specified in Paragraph 161,
164.a, 166, 170, and 174.a. The United States, Connecticut and the State reserve, and
this Consent Decree is without prejudice to, all rights against Settling Defendant and the
City with respect to all other matters, including but not limited to, the following:

a. | claims based on a failure by Settling Defendant or the City (as

applicable) to meet a requirement of this Consent Decree; .
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b. liability arising from the past, present, or future disposal, reiease. or
threat of release of Waste Material outside of the Site, except, as to claims of the United
States against Settiing Defendant, with respect to Designated Fill Properties;

c. liability for future disposal of Waste Material at the Site, other than as
provided in the Consent Decree, the SOW, the Upper ¥ Mile Reach Removal Action
Work Plan, the Rest of the River SOW, Work Plans approved pursuant to the Consent
Decree, the SOW, or the Rest of the River SOW, the Work to be performed under this
Consent Decree, or otherwise ordered by EPA;

d. criminal liability;

| e. liability for violations of federal or state law which occur during or after
implementation of any Removal or Remedial Action under this Consent Decree;

f.  liability, prior to Certification of Completion of the Groﬁndwater
Removal Actio-ns under this Consent Decfee. for additional response -actions that EPA
determines are necessary to achieve Performance Standards for NAPL, as set forth in
the Consent Decree and SOW for such Removal Actions, but that cannot be required
pursuant to Paragraph 39 (Modification of the SOW or Related Work Plans);

g. liability arising from the past, present or future operations by Settiing
Defendant at the GE Plant Area unrelated to the releases or threatened releases of
Waste Material that are the subject of this Consent Decree, to performance of the Work
or, as to the United States, to Designated Fill Properties;

h. any judicial or administrative action seeking injunctive relief to require

Settling Defendant or the City: (i) to comply with any legal obligations to report releases
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or threats of releases of Waste Material, to respond to requests for information. or
otherwise to provide timely, complete, and accurate information to the United States, the
State, or Connecticut; or (ii) to comply with any other ongoing obligations of state or
federal law, except as provided in Paragraphs 161, 164, 166, 170, 174 and 177, as
applicable;

i. any claims or defenses relating to the administration or enforcement of
a recorded ERE and/or CER at the Site that EPA or the.State may otherwise have under
state or federal law against Settling Defendant or the City in its capacity as grantor of a
recorded ERE and/or CER or as the owner of property subject to a recorded ERE and/or
CER; provided, however, that any disputes regarding the obligations of Settling
Defendant, in its capacity as Settling Defendant (and not in its capacity as grantor of a
recorded ERE and/or CER or as an owner of property subject to a recorded ERE and/or
CER), pursuar-'nt to Section Xlil of this Cohsent Decree shall be subjecét to dispute
resolution as authorized pursuant to Section XXIV of this Decree;

j.  inthe event Settling Defendant asserts a claim against the United
States, Connecticut, or the State pursuant to Paragraph 184 of this Consent Decree, all
claims, qounterclaims, defenses, or causes of action against the Settling Defendant
arising out of the same matters, transactions, or occurrences that are the subject of
Settling Defendant's claim; and

K. lability of the City arising from the past, present or future disposal,
release or threat of release of Waste Material other than at those portions of the

properties identified in Appendix U that are within the Site.
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176. Reservations Relating to Natural Resource Damages Notwithstanding any
other provision of this Consent Decree, the United States, the State and Connecticut. on
behalf of their respective Trustees, NOAA, DOI!, EOEA and CTDEP, reserve the right to
institute proceedings against Settiing Defendant in this action or in a new action seeking
recovery of Natural Resource Damages, if, after lodging of this Consent Decree:

a. there is:

(i) a catastrophic failure of Woods Pond Dam or Rising Pond Dam
that results in a substantial release of PCBs from the impoundments behind one or both
of the dams to the Housatonic River and/or its associated environs, and such release
results in injury to, destruction of, or loss of natural resources. Such action shall be
limited to Natural Resource Damages that result from such release.

(i1) with respect to Woods Pond Dam only, material breach of the
dam due to Séttling Defendant's negligeni operation or maintenance ;Jf Woods Pond -
Dam that results in a release of PCBs from the impoundment behind Woods Pond Dam
to the Housatonic River and/or its associated environs, that is materially greater than
PCB transport from that.impoundment under the normal range of flow conditions, and
such release results in injury to, destruction of, or loss of natural resources. Such action
shall be limited to Natural Resource Damages that result from such release.

b. Any proceedings initiated pursuant to this Paragraph 176 shall be
commenced within three years of such release. Except as provided in Paragraph 199.a

of this Decree, in any proceedings initiated by the United States, the State or Connecticut
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pursuant to this Paragraph, Settling Defendant may asser any defenses available under

applicable law.

c. If the Rest of the River Remedial Action addresses the threat of
catastrophic dam failure and the management of sediments in the impoundments behind
Woods Pond Dam and Rising Pond Dam, the reservation of rights set forth in Paragraph
176.a(i) shall expire as to releases from Rising Pond Dam and Woods Pond Dam upon
Certification of Completian of the Rest of the River Remedial Action pursuant to
Paragraph 88 (Completion of Each Response Action).

d. Notwithstanding any other provision of this Consent Decree, the United
States, the State and Connecticut, on behalf of their respective Trustees, reserve the
right to institute proceedings against the City with respect to Natural Resource Damages
related to the Site.

177. Issuance of Administrative Orders.

a. The United States, the State and Connecticut agree not to issue any
administrative orders to Settiing Defendant for the performance of Work that the Settling
Defendant is performing or (prior to the time for such performance under the approved
schedule) is required to perform under this Consent Decree except as provided in
Paragraphs 162, 163, 167, 168, 171 and/or 172 (Pre- and Post-Certification
Reservations) of this Consent Decree.

b. The United States, the State and Connecticut dgree that, subject to
Settling Defendant’s satisfactory completion of the Work required by this Consent

Decree, the information and conditions currently known to EPA, the State and
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Connecticut, as defined in Paragraphs 165, 169 and 173, demonstrate no need for
issuance of an order to conduct removal actions at the Site.

C. The United States, the State and Connecticut agree not to issue any
administrative orders to Settling Defendant to perform work in the 1 %2 Mile Reach based
on Paragraphs 162, 163, 167, 168, 171 and/or 172 (Pre- and Post-Certification
Reservations) of this Consent Decree prior to the time that the 1 Y2 Mile Reach Removal
Action to be conducted by EPA in the 1 ¥2 Mile Reach is compleied.

d The United States, the State and Connecticut agree not to issue any
administrative orders to Settling Defendant to perform work in the Rest of the River based
on Paragraphs 162, 163, 167, 168, 171 and/or 172 (Pre- and Post-Certification
Reservations) of this Consent Decree prior to the time that a final decision on the Rest of
River Remedial Action has become effective pursuant to Paragraph 22 of this Consent
Decree. - -

e If the United States, the State or Connecticut issues an
administrative order pursuant to Paragraphs 162, 163, 167, 168, 171 and 172 (Pre- and
Post-Certification Reservations) of this Consent Decree, Settling Defendant shall have
the right to invoke and pursue dispute resolution in accordance with Section XXIV

(Dispute Resolution) of this Consent Decree with respect to such order.

178. Work Takeover

a. in the event EPA determines that Settiing Defendant has ceased
implementation of.any Removal or Remedial Action, is seriously or repeatedly deficient or

late in its performance of any Removal or Remedial Action, or is implementing any
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Removal or Remedial Action in a manner which may Cause an endangerment to human
health or the environment, EPA may assume the performance of such Removal or
Remedial Action.

b. In the event of an EPA determination as provided in Paragraph 178.a, EPA
may also assume performance of any or all other Removal or Remedial Actions if EPA
determines that such other Removal or Remedial Actions are sufficiently technically
related to the Removal or Remedial Action subject to the determination so that it is likely
that Settling Defendant will cease implementation of such other Removal or Remedial
Actions or that Settling Defendant’s performance of such other Removal or Remedial
Actions will be seriously or repeatedly deficient or late or will cause an endangerment to

human health or the environment.

c. Settling Defendant may invoke the procedures set forth in Section XXIV
(Dispute Resrglution), Paragraph 136 (Reﬁ:ord Review), to dispute EPA's determination
that takeover of the Work is warranted under this Paragraph. Costs Incurred by the
United States in performing the Work pursuant to this Paragraph shall be considered U.S.
Future Response Costs that Settling Defendant shall pay pursuant to Section XX
(Reimbursement of Costs).

179. Subject to the other provisions of this Consent Decree, the United States,
Connecticut and the State retain all authority and reserve all rights to take any and all

response actions authorized by law.

180. Covenant Not to Sue the State by the United States. In consideration of the

State’s directly accepting any interest in land as grantee of.any ERE and/or CER under
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the terms of this Consent Decree, the United States covenants not to sue or to take
administrative action against the State, pursuant to Sections 106 and 107(a) of CERCLA.
and Sections 3008 and 7003 of RCRA, for releases or threats of releases of Waste
Materials at or from the property subject to the ERE and/or CER for which liability arises
as a result of the State’s said interest[s] in land. These covenants not to sue shall take
effect upon the recordation of any ERE and/or CER, pursuant to this Consent Decree,
granting any interest in land to the State. |
181. The United States and PEDA agree to initiate negotiations after lodging of
the Consent Decree regarding a prospective purchaser agreement (“PPA”) based on
PEDA's prospective ownership of certain properties located at the GE Plant Area
pursuant to the Definitive Economic Development Agreement. in order to promote
economic redevelopment, the United States and PEDA agree to negotiate in good faith
and will use bést efforts to reach an agreément by January 30, 2000. 'The parties intend
to negotiate the terms of the PPA, including the covenant not to sue, to provide
protections consistent with the EPA Model Agreement on Settiements with Prospective
Purchasers of Contaminated Property, with appropriate Site-specific modifications. Any
PPA that is negotiated is subject to review and approval by appropriate officials of the
United States and PEDA.
182. Massachusetts and PEDA agree to initiate negotiations after lodging of the

Consent Decree regarding a Brownfields Covenant Not to Sue Agreement pursuant to
Section (3)(A)()(3) of M.G.L. c. 21E (Brownfields Covenant) based on PEDA's

prospective ownership of certain properties located at the GE Plant Area pursuant to the
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Definitive Economic Development Agreement. In order to promote economic
redevelopment at such property, Massachusetts and PEDA agree to negotiate in good
faith and will use best efforts to reach an agreement as soon as reasonably feasibie,
provided that PEDA can demonstrate compliance with the applicable requirements under
the Brownfields statute. Any Brownfields covenant that is negotiated is subject to review
and approval by appropriate officials of Massachusetts and PEDA.

XXVIl. COVENANTS BY SETTLING DEFENDANT

183. Covenant Not to Sue. Subject to the reservations in Paragraph 184 and
except as provided in Paragraphs 5(d) and 13 of the Consent Decree entered on

June 30, 1999, in United States v. General Electric Company, Civil Action No. 99-30131-

MAP (D. Mass.), Settling Defendant hereby covenants not to sue and agrees not to
assert any claims or causes of action against the United States, on behalf of EPA, DOI,
NOAA, DOD, /-l\COE, ATSDR, or any othér agency of the United Stau;s which may have
authority to administer the statutes cited in Paragraph 161, or against Connecticut or the
State (inciuding any department, agency or instrumentality of Connecticut or the State),
with respect to the Site, this Consent Decree, or, as to the United States, Designated Fill
Properties. The claims or causes of action covered by this paragraph include, but are
not limited to:

a. any direct or indirect claim for reimbursement from the Hazardous
Substance Superfund (established pursuant to the Intemal Revenue Code, 26 U.S.C.
§ 9507) through Sections 106(b)(2), 107, 111, 112, or 113 of CERCLA, or any other

provision of law;
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b. any direct or indirect claim for reimbursement, recovery.
contribution or equitable share of response costs, for Natural Resource Damages, or for
property damage pursuant to M.G.L. ¢.21E;

c. any claims under Section 107 or 113 of CERCLA, Section 7002 of
RCRA, Section 504 of the Clean Water Act, or Sections 1002, 1005, 1008, 1009, or 1015
of the Oil Pollution Act related to the Site or, as to the United States, Designated Fill
Properties,

d. any clairhs arising out of response activities at the Site or, as to
the United States, Designated Fill Properties, including claims based on the United
States’, Connecticut's and the State’s selection or performance of response actions,
oversight of response actions, or approval of plans for such actions;

e. any claim under the Fifth Amendment to the United States
Constitution o_r under the Massachusetts Constitution for “takings®,

f. any claim under the Tucker Act, 28 U.S.C. § 1491, or at common
law, arising out of or relating to access to, land use restrictions on, or response activities
undertaken at the Site; and

g. any claim, demand or cause of action arising from a contract
between the Settiing Defendant and the United States, including but not limited to claims,
demands, or causes of action under the Contract Disputes Act of 1978, 41 U.S.C. § 601
et seq., Public Law 85-804, or Federal Acquisition Regulation, Part 50, except for
applications to the Court by Settling Defendant to obtain relief under Paragraph 211 of

this Consent Decree regarding the Access and Services Agreement.
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Nothing in this Paragraph shall be construed to preclude Settling Defendant
from pursuing dispute resolution under Section XXIV of this Decree, defending against a
claim by the United States or the State in accordance with Paragraph 16.m of this
Decree, challenging a settiement under Paragraph 125 of this Decree, applying to the
Court for relief under Paragraph 211 of this Decree, submitting comments to any
government agency, or challenging rules, regulations or permits issued by any such
agency; provided, however, that any challenge to issuance of the Reissued RCRA Permit
shall be in accordance with Paragraph 10 of this Consent Decree, and any challenges to
the modification to the Reissued RCRA Permit to select the Rest of the River Remedial
Action shall be in accordance with Paragraphs 22 and 141.b of this Consent Decree.

184. Settling Defendant reserves, and this Consent Decree is without prejudice

to, the following:

a. claims by Settiing Defendant agaiast the United étates, subject to
the provisions of Chapter 171 of Title 28 of the United States Code, for money damages
for injury or loss of property or personal injury or death caused by the negligent or
wrongful act or om'ission of any employee of the United States while acting within the
scope of his office or employment under circumstances where the United States, if a
private person, would be liable to the claimant in accordance with the law of the place
where the act or omission occurred. However, any such claim against the United States
shall not include a claim for any damages caused, in whole or in parf, by the act or
omission of any person, including any contractor, who is not a federal employee as that

term is defined in 28 U.S.C. § 2671, nor shall any such claim include a claim based on

368



EPA's selection of i'esponse actions, or the United States’ oversight or approval of
Settling Defendant's plans or activities; provided, however, that nothing in this
subparagraph shall affect Settling Defendant's right to assert claims against any person
(other than the United States or a federal employee), including any contractor, for
impacts to GE property arising out of nteigent work by such person performing work in
connection with the 1 ¥ Mile Reach Removal Action. (The reservation in this Paragraph
184.a applies only to claims which are brought pursuant to any statbte other than
CERCLA and for which the waiver of sovereign immunity is found in a statute other than
CERCLA);

b. claims by Settling Defendant against the United States based on
contamination in the Rest of the River that Settling Defendant shows by clear and
convincing evidence is or was caused by the gross negligence of the United States or its
contractor in ;;erformance of work in the 1 % Mile Rea-ch. (Nothing in'the reservation in
this Paragraph 184.b shall permit any claims by Settling Defendant for reimbursement or
offset of Settling Defendant's share of response costs for the 1 ¥z Mile Reach Removal
Action, as provided in Paragraphs 103-111 of this Consent Decree);

c. liability of the United States, on behalf of DOD, arising from past or
present disposal, release, or threat of release of Waste Materials by DOD or its
contractors outside of the Site or the Designated Fill Properties, and liability arising from
future disposal, release, or threat of release of Waste Material by the DOD or its

contractors (other than Settling Defendant) outside of the Site or the Designated Fill
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Properties, except for liability arising from future transshipment of Waste Material by
Settiing Defendant or its contractor;

d. liability of the United States, on behalf of DOD, for future disposal of
Waste Material by DOD or its contractors (other than Settling Defendant) at the Site,
other than future disposal of Waste Material by DOD or its contractors (other than Settiing
Defendant) as provided in th_e Consent Decree, the SOW, the Upper ¥z Mile Reach
Removal Action Work Plan, the Rest of the River SOW, Work Plans approved pursuant
_to the Consent Decree, the SOW, or the Rest of the River SOW, or the Work to be
performed under this Consent Decree.

e. any right by Settling Defendant to submit and pursue claims regarding
requests for information on any subject under M.G.L. chapter 66 (Public Records Act)
and/or Connecticut General Statutes, Title 1, Chapter 14, Sections 1-200 et seqg.
(Connecticut l;reedom of Information Act} or any other similar provisigans of state law;

f. any and all rights by Settling Defendant to defend against a request
for information or administrative subpoena submitted by, and/or an action related to such
request for information or subpoena brought by, the United States, the State or
Connecticut under federal, State or Connecticut law, including but not limited to Sections
104(e) and 122(e) of CERCLA and Section 8 of M.G.L. c. 21E, except as otherwise
provided in this Consent Decree;

g. claims arising from past, present or future operations by Settling

Defendant at the GE Plant Area unrelated to releases or threatened releases of Waste
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Material that are the subject of this Consent Decree, performance of the Work or. as to
the United States, Designated Fill Properties;

h. in the event the United States, the State or Connecticut brings further
action against Settling Defendant pursuant to Paragraphs 162, 163, 167, 168, 171 and/or
172 of this Consent Decree, all claims, counterclaims, defenses or causes of action
against the United States, the State or Connecticut for cost recovery, reimbursement,
contribution or equitable sharé of response costs incurred by Settling Defendant as a
result of such further action; provided, however, that nothing in this subparagraph shall
limit the right of the United States, the State or Connecticut to assert any defense to such
claim or cause of action;

i.  in the event the United States, the State, or Connecticut, on behalf of
their respective Trustees, NOAA, DO!, EOEA and CTDEP, brings further action against
Settiing Defer;dant for recovery of Natural Resource Damages pursua'mt to Paragraph
176 of this Consent Decree, all claims, counterclaims, defenses or causes of action
against the United States, the State, or Connecticut for Natural Resource Damages paid
by Settiing Defendant as a result of such further action; provided, hdwever, that nothing
in this subparagraph shall limit the right of the United States, the State, or Connecticut to
assent any defense to such claim or cause of action;

J- any claims or defenses relating to the administration or enforcement
of a recorded ERE and/or CER at the Site that Settiing Defendant may otherwise have
under state or federal law, in its capacity as grantor or as the owner of property subject to

a recorded ERE and/or CER, against EPA or the State; pravided, however, that any



disputes regarding the obligations of Settling Defendant, in its capacity as Settling
Defendant (and not in its capacity as grantor of a recorded ERE and/or CER or the owner
of property subject to a recorded ERE and/or CER), pursuant Section Xl of this Consent
Decree shall be subject to dispute resolution as authorized pursuant to Section XXIV of
this Decree; and

k. any rights or claims that Settling Defendant may have against the
Massachusetts Highway Department under any wntrads, existing as of the date of
lodging of this Consent Decree, between the Massachusetts Highway Department and
Settling Defendant relating to the Massachusetts Highway Department’s project to
reconstruct Merrill Road and East Street in Pittsfield, Massachusetts, including but not
limited to such contracts regarding the properties and easements taken by eminent
domain from Settling Defendant by the Massachusetts Highway Deparntment in 1997 for
the purpose o} such reconstruction. '

Nothing in this Paragraph shall be construed to create any rights or claims that do
not otherwise exist independent of this Consent Decree.

185. Nothing in this Consent Decree shall be deemed to constitute
preauthorization of a claim within the meaning qf § 111 of CERCLA, 42 U.S.C. § 9611,
or 40 C.F.R. § 300.700(d).

186. Settling Defendant agrees not to assert any claims and to waive all claims
or causes of action that it may have for all matters relating to the Site, including for
contribution, against the following persons where such person'’s liability to Settling

Defendant with respect to the Site is based solely on having arranged for disposal or
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treatment, or for transport for disposal or treatment, of Waste Matenals at the Stte. or
having accepted for transport for disposal or treatment of Waste Materials at the Site.
a. Any person other than Berkshire Gas Company who:
(i) contributed materials constituting Municipal Solid Waste
(“MSW') or Municipal Sewage Sludge (“MSS”) to the GE Plant Area and such materials
did not exceed 0.2% of the total volume of waste at the GE Plant Area, and
(i) . contributed materials containing hazardous substances, but not

constituting MSW or MSS, to the GE Plant Area and such materials did not exceed the

greater of:

(A) 0.002% of the total volume of waste at the GE Plant
Area, or

(B) 110 gallons of liquid materials or'200 pounds of solid
materials. )

b. Any person who:

(i) contributed materials constituting MSW or MSS to a residential
or non-residential prop'erty within the Site (other than the GE Plant A‘réa) and such
matenals did not exceed 0.2% of the total volume of waste at such property; or

(1) contributed materials containing hazardous substances, but not
constituting MSW or MSS, to a residential or non-residential property within the Site
(other than the GE Plant Area) and such materials did not exceed the greater of

(A) 0.002% of the total volume of waste at such property,

or

)
~
)



(B) 25 gallons of liquid materials or 50 pounds of solid
materials.
This waiver shall not apply to any claim or cause of action against any person meeting
the above criteria if EPA has determined that the materials contributed to the particular
property by such person contributed or could contribute significantly to the costs of

response at that property.

- XXVIIl. COVENANTS BY THE CITY

187. Covenant Not to Sue. Subject to the reservations in Paragraph 188, the

City hereby covenants not to sue and agrees not to assert any claims or causes of action
against the United States or the State (including any department, agency or
instrumentality of the State), with respect to releases or threatened releases of Waste
Material at the property identified in Appendix U. The claims or causes of action covered
by this Paragr—aph include, but are not Iimi.ted to: '

a. any direct or indirect claim for reimbursement from the Hazardous
Substance Superfund (established pursuant to the Internal Revenue Code, 26 U.S.C.
§ 9507) through Sections 106(b)(2), 107, 111, 112‘, or 113 of CERCLA, or any other
provision of law;

b. any direct or indirect claim for reimbursement, recovery, contribution or
equitable share of response costs, for Natural Resource Damages, or for property
damage pursuant to M.G.L. c.21E;

c.  any claims arising out of response activities at any of the properties

identified in Appendix U, including claims based on the United States’, Connecticut's and
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the State’s selection or performance of response actions, oversight of response actions.
or approval of plans for such actions;

d. any claim under the Fifth Amendment to the United States Constitution

or under the Massachusetts Constitution for “takings”, and

e. Any claim under the Tucker Act, 28 U.S.C. § 1491 or at common law,
arising out of or relating to access to, land use restrictions on, or response activities
undertaken at any of the properties identified in Appendix U.

188. The City reserves, and this Consent Decree is without prejudice to, the
following:

a. claims by the City against the United States, subject to the provisions
of Chapter 171 of Title 28 of the United States Code, for money damages for injury or
loss of property or personal injury or death caused by the negligent or wrongful act or
omission of ar-my empioyee of the United States while acting within the' scope of his office
or employment under circumstances where the United States, if a private person, would
liable to the claimant in accordance with the law of the place where the act or omission
occurred. However, any such claim against the United States shall not include a claim
for any damages caused, in whole or in part, by the act or omission of any person,
including any contractor, who is not a federal emplioyee as that term is defined in 28
U.S.C. § 2671, nor shall any such claim include a ciaim based on EPA's selection of

response actions, or the United States’ oversight or approval of the City's or the Settling

Defendant’s plans'or activities. (The reservation in this Paragraph 188.a applies only to
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claims which are brought pursuant to any statute other than CERCLA and for which the
waiver of sovereign immunity is found in a statute other than CERCLA);

b. in the event the United States or the State brings an action against the
City pursuant to Paragraphs 164 and/or 174 of this Consent Decree, all claims,
counterclaims, defenses or causes of action against the United States or the State for
cost recovery, reimbursement, contribution or equitable share of response costs incurred
by the City as a result of such further action; provided, however, fhat nothing ih this
subparagraph shall limit the right of the United States or the State to assert any defense
to such claim or cause of action; and

c. inthe event the United States or the State, on behalf of their respective
Trustees, NOAA, DOI, and EOEA, brings an action against the City for recovery of
Natural Resource Damages, all claims, counterclaims, defenses or causes of action
against the U;lited States or the State for-NaturaI Resource Damage; paid by the City as
a result of such further action; provided, however, that nothing in this subparagraph shall
limit the right of the United States or the State to assert any defense to such claim or
cause of action.

Nothing in this Paragraph shall be construed to create any rights or claims that do

not otherwise exist independent of this Consent Decree.

XXIX. EFFECT OF SETTLEMENT. CONTRIBUTION PROTECTION

189. Nothing in this Consent Decree shall be construed to create any rights in, or
grant any cause of action to, any person not a Party to this Consent Decree. The

preceding sentence shall not be construed to waive or nullify any rights that any person



not a signatory to this Decree may have under applicable law. Except as provided in
Paragraph 186 of this Consent Decree, each of the Parties expressly reserves any and
all rights (including, but not limited to, any right to contribution), defenses, claims,
demands, and causes of action which each Party may have with respect to any matter,
transaction, or occurrence relating in any way to the Site against any person not a Party
hereto.

190. The Parties agree, and by entering this Cénsent Décree this Court finds,
that the payments to be made and the Work to be performed by Settling Defendant
pursuant to this Consent Decree represent a good faith settlement and compromise of
disputed claims, and that this settiement represents a fair and reasonable resolution of
Settling Defendant’s Iiability for the matters addressed in this Consent Decree.

191. The Parties agree, and by entering this Consent Decree this Court finds,
that the Settlir:tg Defendant is entitled, as bf the effective date of this éonsent Decree, to
protection from contribution actions or claims to the extent provided by CERCLA Section
113(f)(2), 42 U.S.C. § 9613(f)(2), or other applicable law, for matters addressed in this
Consent Decree. “Matters addressed in this Consent Decree” shall mean all Work
performed and to be performed by Settling Defendant pursuant to this Consent Decree,
all response actions performed and to be performed by the United States in connection
with the 1 %2 Mile Reach Removal Action, all U.S. Future Response Costs, U.S. Oversight
Costs, U.S. Past Response Costs, U.S. Interim Response Costs, U.S. Future Rest of
River Capped Response Costs, U.S. Rest of River Oversight Costs, U.S. Future

Additional Sampling Costs, U.S. Post-Removal/Groundwater Monitoring Costs, DOI
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Future Costs, DOI Oversight Costs, DOI Past Assessment Costs, NOAA Future Costs.
NOAA Oversight Costs, NOAA Past Assessment Costs, Connecticut Future Costs.
Connecticut Past Response Costs, Massachusetts Future Response Costs,
Massachusetts Oversight Costs, Massachusetts Past Response Costs, Massachusetts
Interim Response Costs, Massachusetts Trustee Future Response Costs, Massachusetts
Trustee Oversight Costs, any Natural Resource Damages and all Restoration Work and
other natural resource protection and restoration actions to be corhpleted and payments
to be made by Settling Defeﬁdant to the Trustees.

192. The State and Settiing Defendant agree, and by entering this Consent
Decree this Court finds, that pursuant to M.G.L. c.21E, § 3A(j)(2), Settling Defendaht IS
entitied, as of the effective date of this Consent Decree, to protection from claims brought
pursuant to M.G.L. c. 21E, regarding matters addressed in this Consent Decree, for cost
recovery, cont-ribution, and equitable sharé as to those persons recei\./ing notice and an
opportunity to comment on this Consent Decree in accordance with M.G.L. c.21E,

§ 3A()}(2). For purposes of this paragraph, “matters addressed” shall be as defined in
Paragraph 191. The 90-day comment period shall commence 30 days after the date of
lodging of this Consent Decree. Settling Defendant’s failure to provide timely and
adequate notice to one person shall not affect its rights as against any other person who
received such notice.

193. Connecticut and Settling Defendant agree, and by entering this Consent
Decree the Couﬁ finds, that the Settliing Defendant is entitled, as of the effective date of

this Consent Decree, to protection from contribution actions or claims to the extent



provided by other applicable law, for matters addressed in this Consent Decree. as
defined in Paragraph 191.

194. The Parties agree, and by entering this Consent Decree this Court finds,
that the State is entitied, as of the déte of transfer of any interest in land pursuant to an
ERE and/or CER, to protection from contribution actions or claims to the extent provided
by CERCLA Section 113(f)(2), 42 U.S.C. § 9613(f)(2), for matters avddressed in this
Consent Decree, provided that such contribution actions arise as a result of the State's
acquisition of an interest in land as grantee of an ERE and/or CER pursuant to this
Consent Decree. For purposes of this paragraph, “matters addressed in this Consent
Decree” shall mean Removal and Remedial Actions performed pursuant to this Consent
Decree, reimbursement of all costs Incurred and to be Incurred relating to the release of
Waste Materials at the Site, Natural Resource Démages' and Restoration Work and other
natural resour-ce protection and restoration actions to be completed a}1d payments made
to the Trustees pursuant to this Consent Decree.

185. The United States, the State and the City agree, and by entering this
Consent Decree the Court finds, that the City is entitied, as of the effective date of this
Consent Decree, to protection from contribution actions or claims to the extent provided
by CERCLA Section 113(f)(2), 42 U.S.C. § 9613(f)(2), for matters addressed in this
Consent Decree. For purposes of this Paragraph, the “matters addressed in this
Consent Decree” shall mean costs Incurred or to be Incurred by any person in

connection with the Work, as to the portions of the properties identified on Appendix U

379



that are within the Site, for Waste Materials that originated at the GE Plant Area and are

remediated pursuant to this Consent Decree.

196. The Parties do not intend for the provisions of Paragraphs 191-195 to affect
in any way the rights of persons with actual or potential claims against the parties
referenced in Paragraphs 191-195 with respect to any portion of the Site for causes of
action other than those described in such Paragraphs.

197. Settling Defendant agrees that with respect to any suit of claim for
contribution brought by it for matters related to this Consent Decree, it will notify the
United States, Connecticut and the State in writing no later than 60 days prior to the
initiation of such suit or claim unless Settiing Defendant asserts such suit or claim as a
counterclaim or third-party claim in an action instituted by a person not a Party to this
Consent Decree, in which case Settling Defendant will notify the United States,
Connecticut a;1d the State within 20 days of asserting -such countercléim or third-party
clam.

198. Settliing Defendant also agrees that with respect to any suit or claim for
contribution brought against it for matters related to this Consent Decree, it will notify in
writing the United States, Connecticut and the State within 30 days of service of the
complaint on it. In addition. Settling Defendant shall notify the United States, Connecticut
and the State within 10 days of service or receipt of any Motion for Summary Judgment
and within 30 days of receipt of any order from a court setting a case for trial.

199. a. Inany subsequent administrative or judicial proceeding initiated by the

United States, Connecticut or the State for injunctive relief, recovery of response costs, or
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other appropriate relief relating to the Site or to other properties where Waste Materials
from the GE Plant Area have come to be located, Settiing Defendant shall not assert. and
may not maintain, any defense or cla_im based upon the principles of waiver, res judicata,
collateral estoppel, issue preclusion, claim-splitting, or other defenses based upon any
contention that the claims raised by the United States, Connecticut or the State in the
subsequent proceeding were or should have been brought in the instant case, provided,
however, that nothing in this Paragraph affects the enforceability of the covenants not to
sue set forth in Section XXVI (Covenants Not to Sue by Plaintiffs).
b. In any subsequent administrative or judicial proceeding initiated by

Settling Defendant against the United States, Connecticut or the State for injunctive
relief, recovery of response costs or other appropriate relief relating to the Site or to other
properties where Waste Materials from the GE Plant Area have come to be located, the
United States,- Connecticut and/or the Stéte (as applit;able) shall not éssert. and may not
maintain, any defense or claim based upon the principles of waiver, res judicata,
collateral estoppel, issue preclusion, claim-splitting, or other defenses based upon any
contention that the claims raised by Setting Defendant in the subsequent proceeding
were or should have been brought in the instant case; provided, however, that nothing in
this Paragraph affects the enforceability of Settliing Defendant's covenants set forth in
Section XXVII.

200. EPA will defer a final decision on its proposal to place the “GE-Housatonic
River Site” on the CERCLA National Priorities List (“NPL"), as set forth in 62 Fed. Reg.

50450 (September 25, 1997). EPA will not finalize such listing or otherwise seek to place
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the Site or any portion thereof on the NPL, except only as provided In subparagraphs
200.a and 200.b below.

a. EPA may finalize listing the Site on the NPL any time that it
concludes that a “Work Takeover” situation exists pursuant to Paragraph 178 of this
Consent Decree. Settling Defendant reserves the right to seek dispute resolution
pursuant to Section XXIV of this Consent Decree in connection with EPA’s determination
that a Work Takeover situation exists; provided, however, that if Settlihg Defendant
_invokes dispute resolution in connection with that determination, the NPL listing process
shall not be stayed pending the outcome of the dispute resolution process. Settling
Defendant also reserves its right to challenge such a final NPL listing in court, but shall
not in such a chalienge raise or otherwise use against the United States the fact of the
settiement, and in particular the Upper ¥ Mile Reach Removal Action, the 1 V2 Mile
Reach Remov-al Action, the Removal Actions Outside the River, andlc.>r any studies of the
Rest of the River pursuant to the Reissued RCRA Permit.

b. For response actions in the Rest of River which Settling Defendant
is not obligated to perform after the outcome of the dispute resolution process described
in Paragraphs 22 and 141.b of this Consent Decree, but which the United States
concludes are still necessary, or as provided in Paragraph 22.u(v), EPA may proceed
with listing the Site on the NPL and may Incur costs from the Hazardous Substances
Superfund on such response actions; provided, however, that notwithstanding the
provisions of Sect.ion 113(j) of CERCLA, the United States will not seek cost recovery

from Settling Defendant for any costs incurred to implement any portion of the Rest of the
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River Remedial Action that is determined to be arbitrary and capricious or otherwise
unlawful by the EPA Environmental Appeals Board or by the United States Court of
Appeals.

201. The Parties agree that the characteristics of the Site and the context of
these negotiations are unique and that no aspect of this settlement should be considered
precedent.

XXX. ACCESS TO INFORMATION

202. Settling Defendant shall provide to EPA, Connecticut and the State, upon
request, copies of all documents and information within its possession or control or that
of their contractors or agents relating to the implementation of this Consent Decree,
including, but not limited to, sampling, analysis, chain of custody records, manifests,
trucking logs, receipts, reports, sample traffic routing, correspondence, or other
documents or-information related to the Work. Settling Defendant shéll also make
available to the United States, Connecticut and the State, at a reasonable time and
place, for purposes of assisting the United States, Connecticut or the State in overseeing
the Work or implementing the Consent Decree, a fepresentative of Settling Defendant
with knpwledge of, and to discuss, the performance of the Work. Nothing in this
Paragraph constitutes a waiver of otherwise applicable privilege or business
confidentiality claims.

203. Inresponse to requests for information from EPA, Settling Defendant may

assert business confidentiality claims covering part or all of the documents or information

submitted to EPA under this Consent Decree to the extent permitted by and in
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accordance with Section 104(e)(7) of CERCLA, 42 U.S.C. § 9604(e)(7), and 40 C.F.R

§ 2.203(b). Documents or information determined to be confidential by EPA will be
afforded the protection specified in 40 C.F.R. Part 2, Subpart B. In response to requests
for information from Connecticut or the State, Settling Defendant may assert business
confidentiality claims covering part or all of the documents or information submitted to
Connecticut or the State under this Consent Decree to the extent permitted by and in
accordance with state law. If no claim of confidentiality éccompanies documents or
information when they are submitted to EPA, Connecticut and the State, or if EPA,
Connecticut or the State has notified Settling Defendant that the documents or
information are not confidential under the standards of Section 104(e)(7) of CERCLA or
state law, the public may be given access to such documents or information without
further notice to Settling Defendant.

204. F_or submissions to EPA, Seftling Defendant may assert'that certain
documents, records and other information are privileged under the attomey-client
privilege or any other privilege recognized by federal law. For submissions to the State
or Connecticut, Settiing Defendant may assert that certain documents, records and other
information are privileged under the attomey-client privilege or any other privilege
recognized by state law. If Settling Defendant asserts such a privilege in lieu of
providing documents, it shall provide the Plaintiffs with the following: (1) the title of the
document, record, or information; (2) the date of the document, record, or information; (3)
the name and title of the author of the document, record, or information; (4) the name and

title of each addressee and recipient; (5) a description of the contents of the document,
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record, or information: and (6) the privilege asserted by Settling Defendant. However. no
final documents, reports or other information required to be created or generated to
implement the requirements of this Consent Decree shall be withheld on the grounds that
they are privileged.

205. No claim of privilege shall be made with respect to any data, including, but
not limited to, all sampling, analytical, monitoring, hydrogeologic, chemical, or
engineering data, or any other factual information evidencing conditions at or around the
Site or otherwise obtained in implementing this Consent Decree.

XXXI. RETENTION OF RECORDS

206. a. Settling Defendant shall preserve and retain, for the periods specified in
Paragraph 206.b, a copy of the following final records and documents (where no “final”
record or document was created, then a copy of the last draft of such record or document
shall be prese;ved and retained for the spécified period) now in its po'ssession or control
or which come into its possession or control, regardless of any corporate retention policy
to the contrary: -

() Correspondence with the United States, the State,
Connecticut, City, PEDA or with owners of properties within the Site, specifically
discussing the performance of the Work or implementation of this Consent Decree;

(ih) Records and documents reflecting the chain-of-custody of
collection and analysis, and the analytical reports of analyses, of physical evidence

(including chemical sampling) relating specifically to the performance of the Work or the

implementation of this Consent Decree;
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(i)  Technical reports and field notes supporting Sett|{ng
Defendant’s plans for or conduct of activities specifically related to performance of the
Work or implementation of this Consent Decree (including any “shadow studies’),

(iv)  Records and documents documenting the generation,
storage, transportation and disposal or treatment of Waste Materials pursuant to this

Consent Decree.

(v)  Records and documents documenting the protocols' to be
followed by Settling Defendant in the performance of Work pursuant to this Consent
Decree.

b. Records or documents required to be retained under Paragraph
206.a above (except those which pertain to the Rest of the River Remedial Action and/or
the Upper %2 Mile Reach and 1% Mile Reach Removal Actions) shall be retained until 5
years after EP-A’s issuance under Paragréph 88 of this Decree of the -last Certification of
Completion for the Removal Actions Outside the Rivér taken by Settling Defendant.
Records or documents required to be retained under Paragraph 206.a above which
pertain to the Rest of River Remedial Action and/or to the 1% Mile Reach and Upper %
Mile Reach Removal Actions shall be retained until 5 years after EPA’s issuance under
Paragraph 88 of this Decree of the Certification of Compietion for the Rest of the River
Remedial Action.

c. For purposes of this Paragraph 206, records and documents in the
possession of contractors retained by Settling Defendant shall be deemed to be within

Settling Defendant's “control.”
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d. For purposes of Section XXV (Stipulated Penalties), a violation of
this Paragraph 206 by Settling Defendant shall be limited to a stipulated penalty of $500
for any individual record or document not retained in compliance with subparagraph a.
The cumulative maximum stipulated penalties which can be assessed against Settling
Defendant for violations of this Paragraph 206 shall be limited to $250,000.

207. At the conclusion of the relevant document retention period specified in
Paragraph 206, Settling Defendant shall notify the United States and the State at least '90
_ days prior to the destruction of any such records or documents, and, upon request by the
United States or the State, Settling Defendant shall deliver any such records or‘
documents to EPA or the State. Settling Defendant may assert that certain documents,
records and other information are privileged under the attorney-client privilege or any
other privilege recognized by federal or state law, as applicable. If Settling Defendant
asserts such 2-1 privilege, it shall provide the Plaintiffs with the followiné: (a) the title of the
document, record, or information; (b) the date of the document, record, or information; (c)
the name and title of the author of the document, record, or information; (d) the name and
title of each addressee and recipient; (e) a description of the subject of the document,
record, or information; and (f) the privilege asserted by Settling Defendant. However, no
documents, reports or other information required to be created or generated to implement
the requirements of this Consent Decree shall be withheld on the grounds that they are
privileged. Settling Defendant shall retain all documents for which it has asserted a claim
of privilege until sdch time as the Parties have resolved any disputes concerning such

documents.
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208. For any notification that Settling Defendant transmits to EPA pursuant to
Paragraph 5(b)(1) of the Consent Decree entered on June 30, 1999, in United States v.
General Electric Company, Civil Action No. 99-30131-MAP (D. Mass) (hereinafter “the
104(e) Consent Decree”), Settling Defendant shall at the same time transmit such
notification to MADEP (if the relevant place or location is in Massachusetts) or to CTDEP
(if the relevant location is in Connecticut). Nothing in this Paragraph 208 shall be
interpreted as modifying any reporting obligations that Settling Defendant may have
pursuant to M.G.L. c.21E or the MCP or pursuant to relevant Connecticut state law;
provided, however, that while the State may seek stipulated penalties pursuant to
Paragraph 158 of this Consent Decree (for the amounts set forth in Paragraph 149.a) for
GE’s failure to transmit to MADEP a copy of any notification provided to EPA pursuant to
Paragraph 5(b)(1) of the 104(e) Consent Decree, this provision does not create any right

by the State or Connecticut to enforce thé provisions of the 104(e) Consent Decree.

XXX1. NOTICES AND SUBMISSIONS

209. Wnenever, under the terms of this Consent Decree, written notice is
required to be given or a report or other document is required to be sent by one Party to
another, it éhall be directed to the individuals at the addresses specified below, unless
those individuals or their successors give notice of a change to the other Parties in
writing. All notices and submissions shall be considered effective upon receipt, unless
otherwise provided. Written notice as»specified herein shall constitute complete

satisfaction of any written notice requirement of the Consent Decree with respect to the
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United States, EPA. NOAA, DOI, the State, Connecticut, and Settling Defendant.

respectively.

As to the United States:

and

As to EPA: .

As to DOI:

Chief, Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice
P.O. Box 7611
Washington, D.C. 20044-7611
Re: DJ #90-11-3-1479

# 90-11-3-1479Z

Director,

Office of Site Remediation and Restoration
United States Environmental Protection
Agency

Region |

One Congress Street

Suite 1100

Boston, Massachusetts 02114-2023

Ref. GE-Pittsfield/Housatonic River Site

Bryan Olson

EPA Project Coordinator

United States Environmental Protection
Agency

Region |

One Congress Street

Suite 1100

Boston, Massachusetts 02114-2023

Field Supervisor

U.S. Fish and Wildlife Service
22 Bridge Street

Concord, New Hampshire 03301

Mark Barash

Office of Regional Solicitor

U.S. Department of the Interior

One Gateway Center, Suite 612

Newton Corner, Massachusetts 02158-2868
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As to NOAA

As to the State:

As to Connecticut:

As to the City:

Kenneth Finkelstein, PhD.
NOAA Project Coordinator

NOAA/CPRD
c/o EPA Office of Site Remediation and

Restoration (HIO)
1 Congress Street
Boston, Massachusetts 02114

Anton P. Giedt

NOAA Office of General Counsel

One Blackbum Drive

Gloucester, Massachusetts 01930-2298

J. Lyn Cutler

State Project Coordinator

Section Chief, Special Projects

Bureau of Waste Site Cieanup

Department of Environmental
Protection

436 Dwight Street

Springfield, MA 01103

Thomas La Rosa

Executive Office of Environmental Affairs
100 Cambridge Street

Room 200

Boston, Massachusetts 02202

Chief, Environmental Protection Division
Office of the Attorney General

200 Portland Street

Boston, Massachusetts 02114

Charles Fredette

Water Management Bureau

Planning and Standards

Department of Environmental Protection
79 Eim Street

Hartford, Connecticut 06103

Mayor

City of Pittsfield
City Hall

Pittsfield, MA 01201



As to the Settling Defendant: Andrew T. Siffer, P.E.
Project Coordinator
Corporate Environmental Programs
General Electric Company
100 Woodlawn Avenue
Pittsfield, Massachusetts 01201

and

Andrew J. Thomas, Jr.

Counsel, Environmental Matters
Corporate Environmental Programs
General Electric Company

3135 Easton Turnpike

Fairfield, Connecticut 06431

As to PEDA: Director, Pittsfield Economic
Development Authority
100 Woodlawn Ave
Building 42-100
Pittsfield, MA 01201

XXXIIl. EFFECTIVE DATE

210. The effective date of this Cénsent Decree shall be the date upon which this
Consent Decree is entered by the Court, except as otherwise provided herein.

XXXIV. RETENTION OF JURISDICTION

211, This Court retains jurisdiction over both the subject matter of this Consent
Decree and Settling Defendant for the duration of the performance of the terms and
provisions of this Consent Decree for the purpose of enabling any of the Parties to apply
to the Court at any time for such further order, direction, and relief as may be necessary
or appropriate for the construction or modification of this Consent Decree, or to effectuate
or enforce compliance with its terms, or to resolve disputes in accordance With Section

XXIV (Dispute Resolution) hereof.
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XXXV. APPENDICES

212. The following appendices are attached to and incorporated into this
Consent Decree:
"Appendix A" is the following se-t of maps related to the Site:
A-1.  GE-Pittsfield/Housatonic River Site
A2, GE Plant Area
A-3. Building 71 Consolidation Area
A<4. Hill 78 Consolidation Area
A-5. Unkamet Brook Area
A-6. Former Oxbow Areas
A-7. Silver Lake Area
A-8.  GE Plastics Area
“Appendix B is EPA’s “Combined Action and EE/CA Approval Memorandum” for
the Upper Reach, dated and approved May 26, 1998.
‘Appendix C" is EPA's Action Memorandum for the Allendale School Removal
Action, dated and approved July 12, 1998S.
“Appendix D" is EPA's Action Memorandum for Removal Actions Outside the
River, dated August 4, 1999, and approved August 5, 1999.
"Appendix E" is the SOW for the Removal Actions Outside the River.
“Appendix F” is the Removal Action Work Plan for Upper % Mile Reach of

Housatonic River, dated August 1999, and EPA’s approval letter dated AugLnst 5, 1999.

"Appendix G " is the Draft Reissued RCRA Permit.
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"Appendix H” is the Administrative Consent Order to be executed by MADEP and
Settliﬁg Defendant.

“Appendix I" is the list of Property to Be Transferred to PEDA Pursuant to Definitive
Economic Development Agreement.

“Appendix J" is the Protocol for EPA Peer Review Process — Housatonic River

“Appendix K" is the Access and Services Agreement.

“Appendix L” is the Mode! Grant of Environmental Restriction énd Easement for
Settling Defendant Property.

“Appendix M" is the Model for Subordination Agreement.

“Appendix N" is the Model Grant of Conservation Easement and Restriction for
Unkamet Brook Wetlands Area.

“Appenflix 0" is the Model Grant of Environmental Restriction apd Easement for
Non-Settling Defendant Property.

“Appendix P" is the Form of Notice ERE for State-Owned Properties.

“Appendix Q" is the EREs, CERs and Conditional Solution Inspection Criteria and
Requirements.

“‘Appendix R" is the Model for Consent to Access to Property.

"Appendix S" is the Model Confidentiality Agreement for Mediation, referenced in
Section XXIV (Dispute Resolution).

“Appendix T" is the List of Designated Fill Properties.

“Appendix U” is the list of Properties Owned by the City Subject to this Consent

Decree.
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“Appendix V" is the List of GE Documents Submitted to USEPA and MADEP from
1/1/98 through 7/31/99 Relating to investigations and Response Actions Conducted by
GE at the Site in that Time Period, Excluding Documents Submitted Under RCRA Permit,
State ACOs, and Building 68 UAO.

“Appendix W’ is the List of GE Documents Submitted to Connecticut Department of
Environmental Protection Which Conveyed Site-Related Information: 1984 to Present.

Settling Defendant does not, by entering into this Consent Decree, admit the

-validity of any statements or conclusions set forth in Appendices B, C or D.

XXXVI. COMMUNITY RELATIONS

213. Settiing Defendant shall propose to EPA and the State the extent of its
pérticipation in the comrﬁunity relations plan to be developed by EPA. Settling Defendant
shall cooperate with EPA and the State in_ implementing that plan. Settling Defendant
shall also cooperate with EPA and the State in providing information regarding the Work
to the public, including the Citizens’ Coordinating Council. As requested by EPA or the
State, Settling Defendant shall participate in the preparation of such information for
dissemination to the public, including the Citizens’ Coordinating Council, and in public
meetings which may be held or sponsored by EPA or the State to explain activities at or
relating to the Site.

214.  During the performance of the Work under this Consent Decree, the
Parties shall coordinate and cooperate with the Citizens Coordinating Council established

with regard to the Site.
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XXXVII. MODIFICATION

215. Schedules specified in this Consent Decree for completion of the Work may
be modified by agreement of Settling Defendant and EPA, after reasonable opportunity
for review and comment by the Staté. All such modifications shall be made in writing and
shall be effective upon filing with the Court.

216. Except as provided in Paragraph 39 ("Modification of the SOW or related
Work Plans"), no material modifications shall be made to the SOW, the Upper ¥z Mile
Reach Removal Action Work Plan, or the Rest of River SOW without written notification
to and written approval of the United States, Settling Defendant, and the Court. Prior to
providing its approval to any modification, the United States will provide the State with a
reasonable opportunity io review and comment on the proposed modificatioﬁ. in the
event that the State disagrees with EPA’s proposal to make a material modification to the
SOW, the United States shall attach the State’s objections to its motion to modify the
SOW and shall include a reference to the State’s objections in the body of such motion.

Modifications to the SOW, the Upper 2 Mile Reach Removal Action Work Plan, or the
Rest of River SOW that do not materially alter such document may be made by written
agreement between EPA, after providing the State with a reasonable opportunity to
review and comment on the proposed modification, and Settling Defeﬁdant. Material
modifications to the SOW, the Upper ¥z Mile Reach Removal Action Work Plan, or the
Rest of River SOW shall be effective upon filing by the United States and approval by the
Court. Non-matérial modifications to the SOW, the Upper ¥ Mile Reach Removal Action

Work Plan, or tf\e Rest of River SOW shall be effective upon filing with the Court by the
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United States. Written notification of material modifications to the SOW, the Upper 2
Mile Reach Removal Action Work Plan, or the Rest of River SOW shall be given to the
City and PEDA.

217. Non-material modifications to the Consent Decree (which do not include
modifications to the SOW, the Upper % Mile Reach Removal Action Work Plan, or the
Rest of River SOW) may be made only by written notification to and written approval of
the United States, the State and the Settling Defendant. Such modifications will become
effective upon filing with the Court by the United States. Material modifications to the
Consent Decree and any modifications to the Performance Standards may be made only
by written notification to and written approval of the United States, Connecticut, the State,
Settiing Defendant and the Court. Written notification of material and non-material
modifications to this Consent Decree shal! be given to the City and PEDA.

218. Nothing in this Decree shall be deemed to alter the Court's power to
enforce, supervise or approve modifications to this Consent Decree.

219.  For purposes of this Section XXXVII of the Consent Decree, the Consent
Decree shall not include the SOW, the Upper ¥ Mile Reach Removal Action Work Plan,
or the Rest of River SOW.

XXXVINl. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT

220. This Consent Decree shall be lodged with the Court and subject to public
notice and comment in accordance with 42 U.S.C. § 9622(d)(2), 42 U.S.C. § 6973,
28 C.F.R. §50.7, 40 C.F.R. Part 124, and M.G.L. 21E, § 3A(j)(2). The United States

reserves the right to withdraw or withhold its consent if the comments regarding the
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Consent Decree disclose facts or considerations which indicate that the Consent Decree
is inappropriate, improper, or inadequate. Given the unique circumstances of this case.
where the state and federal agencies have worked together closely and cooperatively
throughout the development and settlement of the case, the State or Connecticut may
withdraw or withhold its consent to the entry of this Consent Decree if comments received
disclose facts or considerations which show that the Consent Decree violates state law;
and the State also may withdraw or withhold its consent to the entry of this Consent
Decree if comments received disclose facts or considerations which show that the
Consent Decree’s termination of the rights of third parties by operation of M.G.L. ¢c. 21E,
§. 3A(j)(2) would render the Consent Decree unfair. The United States reserves the right
to chalienge in court the State’s or Connecticut’'s withdrawal from the Consent Decree.
The State anq Connecticut reserve the right to oppose the United Sta_tes’ position in
opposition to the proposed withdrawal. In addition, in the event of the United States’
withdrawal from this Consent Decree, the State and Connecticut reserve their right to
withdraw from this Consent Decree. Settiing Defendant consents to the entry of this
Consent Decree without further notice, except as provided in Paragraph 10.c of this
Consent Decree.

221. Except as otherwise provided in Paragraph 16 (Performance of Removal
Actions Prior to Effective Date of Consent Decree), if for any reason the Cournt should
decline to approve this Consent Decree in the form presented, this agreement is voidable
at the sole discretion of any Party and the terms of the agreement may not be used as

evidence in any litigation between the Parties.
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XXXIX. SIGNATORIES/SERVICE

' '222.‘ Each undersigned representative of Settiing Defendant, the City. and
PEDA, and the Assistant Attomey General for the Environment and Natural Resources
Division of the Department of Justice, the Attomey General for the Commonwealth of
Massachusetts, and the Attorney General for the State of Connecticut certifies that he or
she is fully authorized to enter into the terms and conditions of this Consent Decree and
to execute and legally bind such Party to this document. -

- -223. Settling Defendant hereby agrees not to oppose entry of this Consent
Decree by this Court or to challenge any provision of-this Consent Decree unless the
United States has notified the Settling Defendant in writing that it no longer supports
entry of the Consent Decree, and/or except as provided in Paragraph 10.§—of this
Consent Decree. The City and PEDA agree not to oppose entry of this Consent Decree
by this Court, unless the United States has notified the City and PEDA in writing that it no
longer supports entry of the Consent Decree.

—224. Settiing Defendant, the City and PEDA shall identify, on the attached
signature pages, the name, address and telephone number of an agent who is
authorized to accept service of process by mail on behalf of that Party with respect to all
matters arising under or relating to this Consent Decree. Settling Defendant, the City and
PEDA hereby agree to accept service in that manner and to waive the formal service
requirements set forth in Rule 4 of the Federal Rules of Civil Procedure and-any

applicable local rules of this Court, including, but notlimited to, service of a summons.
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. _NOV-DGfDD 15:14  From:SHEA & GARDNER

-

2026282057 T-134 P.07/08 Job-665

XL. FINAL JUDGMENT

225.  Upon approval and entry of this Consent Decree by the Court, this Consent
Decree shall constitute a final judgment between and among the United States, the
Commonwealth of Massachusetts, the State of Connecticut, the City, PEDA and Settling
Defendant. The Court finds that there is no just reason for delay and therefore enters
this judgment as a final judgment under Fed. R. Civ. P. 54 and 58.

SO ORDERED THIS21 DAY OF At 2oee

Noduelt. Porsars

United States District Judge
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States,
the Commonwealth of Massachusetts, and the State of Connecticut v. General Electric
Company, relating to the General Electric-Pittsfield/Housatonic River Site.

FOR THE UNITED STATES OF AMERICA

Gt. s 1919 F | Al ff

Date Lois JoSchiffer
Assistant Attorney General
Environment and Natural Resources Division
U.S. Department of Justice

Washington, D.C. 20530

_Elilﬁ MW

Date |a S. Huber
Semor Attomey
Environmental Enforcement Section
Environment and Natural Resources Division
- U.S. Department of Justice
P.O. Box 7611
Washington, D.C. 20530-7611
(202) 514-5273

04145 Ao ie A F
Date Catherine Adams Fiske

Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice
One Gateway Center
Suite 616
Newton Corner, MA 02458
(617) 450-0444
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States,
the Commonwealth of Massachusetts, and the State of Connecticut v. General Electric Company,
relating to the General Electric-Pittsfield/Housatonic River Site. )

Donald Stem
United States Attorney
District of Massachusetts

Karen Goodwin

Assistant United States Attomey
District of Massachusetts

1550 Main Street

Springfield, Massachusetts
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States
the Commonwealth of Massachusetts, and the State of Connecticut v. General Electric
Company, relating to the General Electric-Pittsfield/Housatonic River Site.
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Date

so/ 5[99

Date

%

v

John P. DeVillars

Regional Administrator, Region |

U.S. Environmental Protection Agency
Boston, Massachusetts 02114-2023

Timothy M. Conway
John W. Kilbom
Senior Enforcement Counsels

U.S. Environmental Protection Agency
Region 1

One Congress Street

Suite 1100

Boston, Massachusetts 02114-2023

402



THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States,
the Commonwealth of Massachusetts, and the State of Connecticut v. General Electric
Company, relating to the General Electric-Pittsfield/Housatonic River Site.

e UL

Date Steven’A. Herman
- Assistant Administrator
Office of Enforcement and Compliance
Assurance
U.S. Environmental Protection Agency
Washington, D.C. 20460
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States,
the Commonwealth of Massachusetts, and the State of Connecticut v. General Electric Company,
relating to the General Electric-Pittsfield/Housatonic River Site.

| O /2/‘7’(
Date

FOR THE COMMONWEALTH OF
MASSACHUSETTS

Tom Reilly
Attorney General
Commonwealth of Massachusetts

10,/ /99

Date

T Ak o ——

Dean Richlin -

First Assistant Attorney General
Office of the Attoney General
One Ashburton Place

Boston, Massachusetts 02108

/¢

Date

Matthew Brock

Assistant Attorney General
Office of Attorney General
200 Portland Street

Boston, Massachusetts 02114

James R. Milkey -
Assistant Attormey General

Chief, Environmental Protection Division
200 Portland Street
Boston, Massachusetts 02114

jo] 5[99

Date

“Nare] 7. H/Uvﬁi/v

Nancy E. Ha‘rper

Assistant Attorney General
Office of Attorney General
200 Portland Street

Boston, Massachusetts 02114
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States,
the Commonwealth of Massachusetts, and the State of Connecticut v. General Electric
Company, relating to the General Electric-Pittsfield/Housatonic River Site.

1

105 -9 %72—\
Date ‘ Lauren A. Liss
Commissioner
Department of Environmental
Protection
Commonwealth of Massachusetts

g)g 5, /995 [
ate Robert Durand

Secretary

Executive Office of Environmental
Affairs

Commonwealth of Massachusetts
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States,
the Commonwealth of Massachusetts, and the State of Connecticut v. General Electric
Company, relating to the General Electric-Pittsfield/Housatonic River Site.

FOR/TH Sﬁ F CONNECTICUT
0
/ﬁaté :

. _ Richard Blumenthal
Attomey General
55 Eim Street
P.O. Box 120 _
Hartford, Connecticut 06141-0120

g—@/ﬁv U ‘744;1%@»4/

Déte Jdhn M. Looney (/
R hard F. Webb

Déte - Rrthur J. Rocqué,

Commissioner of €nvironmental Protection
79 Eim Street

Hartford, Connecticut 06106
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THE UNDERSIGNED PARTY enters into this Consent Decree in the mater of United States,
the Commonwealth of Massachusetts, and the State of Connecticut v. Genenal Elecmc Company,
relating to the Genenl Electric-Pittsfield/Housatonic River Site.

FOR GENERAL ELECIRIC)COMPANY

07777 - angs,
Date /' Stephey/D. Rathsey v

Vice Pfesident

Corporate Environmental Programs
General Electric Company

3135 Easton Turnpike

Fairfield, CT 06431

Agent Authorized to Accaept Service on Behalf of Above-signed Party:

Name: Michael Carroll
Title: Manager of Pittsfield Remed:atlon
Programs
Corporate Environmental
Programs

- , General Electric Company
Address: 100 Waodlawn Ave.
Pittsfield, MA 01201
Ph. Number: 413-494-3500
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States,
the Commonwealth of Massachusetts, and the State of Connecticut v. General Electric
Company, relating to the General Electric-Pittsfield/Housatonic River Site.

FOR THE PITTSFIELD ECONOMIC

DEVELOPMENT AUTHORITY
19/5) 74 o E 2UA.Q
Date “Thomas E. Hickey, Jr.

Interim Director

100 Woodlawn Avenue, Bidg. 42-100
Pittsfield, MA 01201

Agent Authorized to Accept Service on Behalf of the Pittsfield Economic Development
Authority:

Jeffrey M. Bemnstein, Esq.
Bemstein, Cushner & Kimmell, P.C.
- One Court Street, Suite 700
Boston. MA 02108
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States,
the Commonwealth of Massachusetts, and the State of Connecticut v. General Electric
Company, relating to the General Electric-Pittsfield/Housatonic River Site.

FOR THE CITY OF PITTSFIELD

/0-5-99 /75;“,&! il g
Date Gerald S. Doyle, Jr. ¢
' Mayor of the City of Pittsfield
City Hall

Pittsfield, MA 01201

Agent Authorized to Accept Service on Behalf of the City of Pittsfield:

Jeffrey M. Bemstein, Esq.
Bemstein, Cushner & Kimmell, P.C.
One Court Street, Suite 700

- Boston, MA 02108
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